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PROCEEDINGS 
(Witness previously sworn.) 

JAMES J. MORGAN 

called as a witness, being previously 
sworn, was examined and testified as 
follows: 

ADVERSE EXAMINATION (cont'd) 

BY MR. SILBERFELD: 

Q. Mr. Morgan, good morning. 

A. Good morning, counselor. 

Q. We spent yesterday afternoon a fair amount of 
time talking about the youth market and the topic of 
under-age smoking. What I want to start with this 
morning is questions for you concerning what Philip 
Morris has done over the course of the last 30 years 
to prevent children from smoking; in other words, 
prevention programs, one we spoke about yesterday. 
Action Against Access. 

Has the company, in the 30 years before Action 
Against Access, had any youth prevention programs? 

A. Let me try and run through the chronology as 
best I remember it. The first thing — I think I'll 
start again with 1963 when I joined the company. In 
late 1960s I remember as a brand manager operating 
under what was called the Cigarette Advertising Code, 
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1 and the Cigarette Advertising Code was, I believe, a 

2 voluntary program created by the industry, the 

3 manufacturers, and it was a program which was 

4 basically largely focussed on making sure that 

5 cigarette advertising and marketing practices were — 

6 were, as best can be done, not appealing to youth. 

7 Ex-Governor Robert Meyner of New Jersey was what 

8 was called the czar of the Cigarette Advertising 

9 Code, and I remember that as a brand manager 

10 submitting everything that I did for Parliament, at 

11 that time when I was the brand manager, to the 

12 Cigarette Advertising Code, and Governor Meyner and 

13 his staff would either approve or reject it. And so 

14 if I can be very specific, I remember in 1967 that we 

15 were producing television commercials for Parliament 

16 and we used a — a campaign that was based in London, 

17 England, and the theme was London — England — 

18 England — Britains discover American's Parliament. 

19 You take Parliament cigarettes and actually show them 

20 to people in London, and you get some funny answers 

21 with a play on words between Parliament and the 

22 Parliament Parliament. And Governor Meyner was 

23 pretty tough on that. For example, one of the 

24 provisions of the advertising code was that you could 

25 not show people dressed in a way that — that made 
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1 them figures of authority, so, for example, you — 

2 you had to be careful about who you used in — in the 

3 commercials. There were — he was — he was just 

4 very tough, and I thought it was quite effective. 

5 Another part of the Cigarette Advertising Code 

6 is a restriction on the age of models. No models in 

7 cigarette advertising can be under 25 years of age or 

8 appear to be under 25 years of age, and that — that 

9 holds true today. 

10 There were also restrictions on media which are 

11 still operative. In magazines, the cigarette 

12 industry cannot use any magazines whose 

13 circulation — whose circulation is structured 

14 that — that more than 20 percent of the — of the 

15 circulation is under 21 years of age, not 18, but 21 

16 years of age. So today and since then, magazines 

17 that we run in — run our advertising in, none of 

18 them have a circulation of more than 20 percent under 

19 21 years of age. Remember, the legal age is 18. 

20 So that's the Cigarette Advertising Code in its 

21 simplest sense. Then in 1971 cigarettes went off 

22 television. Now I'm — it's never really been clear 

23 to me whether that was a voluntary thing or whether 

24 that was worked out with the Congress, because it was 

25 a law that was finally passed, but certainly the 
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1 cigarette companies did not resist — 

2 (Telephone rings.) 

3 THE WITNESS: Shall we wait for the phone 

4 call? 

5 MR. SILBERFELD: No, go ahead. 

6 A. Okay. The cigarette industry did not resist at 

7 that time going off television. 

8 Specific to Philip Morris, I — I also can cite 

9 a — a sequential series of decisions that related to 

10 the sampling of cigarettes. When I first joined the 

11 company we sampled — sampled a lot, and over the 

12 years, that sampling has been restricted to the point 

13 that in Action Against Access we actually stopped 

14 cigarette sampling. And the reason for that was 


15 

that 

— that 

early on we had 

instructions 

to sample 

16 

just 

smokers . 





17 

Q. 

Perhaps 

you 

could define 

sampling at 

this point 

18 

A. 

I'm sorry. 

Sampling is 

when one of 

our sales 


19 representatives, if — if they saw you smoking a 

20 cigarette, they — they'd ask you whether you'd like 

21 to try a Marlboro, and they'd give you like a sample 

22 four-pack. 


23 

Q. 

Free 

cigarettes. 

24 

A. 

Free 

cigarettes. 

25 

Q. 

Okay. 



P .0. 

. BOX 
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1 A. Sorry. Easiest way to describe it: free 

2 cigarettes. The — when — when that program 

3 started, it — it is — in my memory it was you 

4 should just sample cigarette smokers, and then 

5 somewhere along the line, and I can't give you the 

6 year, we — we said that you had to make sure that 

7 people were over 18. 

8 Remember, back in the '60s and '70s almost half 

9 the states in the United States had the legal age for 

10 buying cigarettes 16, which is an interesting little 

11 fact that most people don't know. And so the first 

12 restriction was you have to be 18. And we got enough 

13 reports that — that that was not an iron-clad 

14 instruction in terms of there were instances where 

15 people reported that people under 18 were getting 

16 cigarettes. We raised the age to 21 and said in our 

17 instructions you had to be 21 to get a sample, free 

18 sample cigarette from Philip Morris. And 21 was 

19 pretty good and there was a good buffer zone between 

20 21 and 18 in terms of identifying who was 21 and 18. 

21 But we also got some scattered reports, even when our 

22 policy was to sample just smokers who were 21 or 

23 over, we got some reports that people 18 were getting 

24 them. 

25 And we just decided that sampling was something 
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1 we couldn't control to the degree we wanted to to be 

2 as — as tight in our policy as we wanted to, and — 

3 and in 1995 we just stopped sampling, and since that 

4 day Philip Morris has not sampled a cigarette. 

5 Now another thing that comes to mind is our 

6 policy on our database, our direct marketing 

7 database, and as part of that, it's also our policy 

8 on our consumer promotion through the mail, and the 

9 best example I can give you of that that you're 

10 probably aware of is — is the Marlboro Miles program 

11 where you buy Marlboro and there are miles on the 

12 pack, and you save those and you can send those in 

13 and get a backpack or a watch or something else. 

14 In order to participate in that program you have 

15 to be on our database, and to be on our database you 

16 must sign a card — we have the cards on file — you 

17 must sign a card that attests to the fact of three 

18 things: One, that you're a smoker; two, that you're 

19 21, again not 18, 21; and thirdly, that you're 

20 willing to receive cigarette promotional literature. 

21 So anybody we do business with through the mail on 

22 these promotions or in database marketing has gone 

23 through those steps. And if we don't have that, 

24 they're disqualified, we won't — we won't deal with 

25 them. So again there we sort of have this three-year 
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1 buffer zone in our practices of 21 versus 18, which 

2 is by and large the legal age that people can buy 

3 cigarettes and the states have determined is the 

4 legal age to buy cigarettes. So we — we have that 

5 policy, and that policy has been operative — I'm 

6 going to guess at this because it predates my arrival 

7 back in Philip Morris U.S.A., but I think that policy 

8 dates back into the — at least the early '90s and 

9 maybe the late '80s. Maybe before that. 

10 Another thing — let — let me ask you a 

11 question. Did you want me to go through Action 

12 Against Access, or just up to Action Againt Access? 

13 Q. Just up to, if you would, because we talked 

14 about Action Against Access some yesterday. 

15 A. All right. So those — those, I'd say, are sort 

16 of the — the major things we've done in terms of our 

17 marketing practices up — up to Action Against 

18 Access. 

19 Q. Has Philip Morris in the last 30 years 

20 affirmatively spent money to devise or develop 

21 programs aimed at discouraging young people, that is, 

22 people under the legal age, from smoking? 

23 A. Under the legal age? 

24 Q. Yes. To discourage them. 

25 A. Well I — 
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1 Q. In other words, a form of advertising is what 

2 I'm thinking of as one example. 

3 A. Well not — not that I can say. I think we've 

4 spent money discouraging people below legal age from 

5 being able to buy cigarettes. 

6 Q. Uh-huh. 

7 A. We've worked closely with the retail community 

8 trying to get the retail community to — to 

9 understand that there are laws and that the laws have 

10 to be upheld. But — but if — 

11 To the degree your question is have we gone out 

12 and run a national advertising campaign saying "Kids, 

13 smoking is an adult custom. Don't smoke until you're 

14 old enough to make the decision," no, we haven't done 

15 that. 

16 Q. Is there a reason that hasn't been done? 

17 A. Not — not that I'm aware of. I — I find it 

18 somewhat ironic that — that today, as that's being 

19 discussed, some of our opponents are concerned that 

20 us telling kids not to smoke is going to cause more 

21 kids to smoke, sort of as a forbidden-fruit thing. 

22 But I — that's — that's — that's a debatable 

23 subject. I'm not sure that's true. 

24 Q. When you were at Miller Beer, were you familiar 

25 with the Think When You Drink program? 
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1 A. Yes, I was. 

2 Let — let me correct that. I was not at Miller 

3 Beer, I was at Philip Morris Companies consulting for 


4 

the 

Miller Beer 

Division. 



5 

Q. 

Thanks — 




6 

A. 

But yeah. 

I worked a 

year 

at Miller. 

7 

Q. 

Thanks for 

that clarification. 

8 


Think When 

You Drink 

is a 

program designed to 


9 inform people, not just children, but people that 

10 they should think about drinking responsibly; right? 

11 A. Correct. 

12 Q. It is intended to be a program that causes 

13 people to think not only about the pleasurable 

14 aspects of alcohol and its responsible consumption, 

15 but the consequences of alcohol consumption in terms 

16 of public safety and so forth. 

17 A. That's correct. 

18 Q. Has Philip Morris at any time run a program or 

19 considered running a program similar to Think When 

20 You Drink in the alcohol context? 

21 A. I'm not sure whether a program has actually been 

22 run. I remember just very vaguely and very generally 

23 some work on what I'll call moderation, which is 

24 that — that moderation is a good concept and you 

25 shouldn't drink too much, you shouldn't drive too 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

239 

1 fast and — and you shouldn't smoke three or four 

2 packs of cigarettes a day. I don't remember that 

3 running, but I remember some discussions on that. 

4 And if I had to guess the time, I'd say it was late 

5 '70s, early '80s. 

6 There — there also — there also — the company 

7 also ran what I would call affirmative ads talking to 

8 smokers about being sensitive to non-smokers, which 

9 in a way is — is sort of Think When You Drink, which 

10 is Think When You Smoke, and — and the company has 

11 run ads urging smokers to be courteous to 

12 non-smokers. 

13 Q. What sort of reaction has Philip Morris 

14 received, if you know, to the Think When You Drink 

15 program? 

16 A. The Think When You Drink program? 

17 Q. Yes. 

18 A. I don't know. You're talking about the beer 

19 industry. 

20 Q. The beer industry, yes. 

21 A. Yeah. Okay. 

22 Q. Or the alcohol industry. 

23 A. Well I don't know what kind of reaction Philip 

24 Morris has gotten because I'm not really tied to that 

25 business. My perception as a marketer and a 
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1 businessman is that — that the beer industry, and it 

2 is a beer industry campaign, it's — it's — I don't 

3 think it's an individual company, however, I believe 

4 that the — the beer industry has gotten generally 

5 quite favorable publicity from that campaign. 

6 Q. You mentioned the Cigarette Advertising Code as 

7 having been a — an effort on the part of the company 

8 to keep young people from thinking about smoking or 

9 smoking, or at least being appealed to smoke. 

10 A. Yeah. I think I characterized it as an effort 

11 on the part of the company to make sure, as best we 

12 could, our — our marketing practices did not reach 

13 kids in — in a way that would motivate them to 

14 smoke. 

15 Q. That effort did not cost the company any money; 

16 did it? 

17 A. Yes, it did. 

18 Q. How is that? 

19 A. Well Governor Meyner had a staff. Had Governor 

20 Meyner's salary and a staff which was funded by the 

21 tobacco industry, I believe. 

22 Q. When sampling was discontinued or restricted, 

23 first it was restricted, — 

24 A. Right. 

25 Q. — then it was discontinued, — 
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1 A. Heightened and then — 

2 Q. — did that cost the company actual 

3 out-of-pocket dollars in terms of expense? 

4 A. Not in the sense that we had to make some huge 

5 payment to stop it. I would guess that there were a 

6 significant number of sample cigarettes that were 

7 destroyed when we made that decision, because, as I 

8 said yesterday. Senator Rudman — that sampling — 

9 I — I sort of was unfair to you because you 

10 said stop short of Action Against Access, and the 

11 stop-sampling was actually part of Action Against 

12 Access. But Senator Rudman pointed out in his report 

13 that we had stopped it immediately. My guess is that 

14 there were a good number of cigarettes that had been 

15 produced for sampling; they generally are marked 

16 "Free Samples," and those packages would have been 

17 obsoleted then. 

18 Q. In going into Action Against Access for a 

19 moment, I want to focus on one aspect of it. 

20 You said that packages of cigarettes from and 

21 after the initiation of that program were marked with 

22 a legend that said "Under-Age Sale Prohibited?" 

23 A. Yes. 

24 Q. Do you happen to have a pack with you? 

25 A. Yeah, I do. 
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1 Q. Your personal pack? 

2 A. My personal pack. And "Under-Age Sale 

3 Prohibited" is right there. 

4 Q. Okay. I won't take any out. 

5 A. Be my guest. 

6 Q. Perhaps you could just hold that in front of you 

7 because I think the camera will pick that up. 

8 Actually, if you just put it down on the table, the 

9 camera above you will pick it up. 

10 A. Ah. 

11 Q. The spine of it has both the Surgeon General's 

12 warning and the under-age smoking sale warning or 

13 prohibition. 

14 A. Right. 

15 Q. Do you regard that writing about under-age sale 

16 to be prominent on the package? 

17 A. No. It's not prominent in the sense that it's 

18 not the biggest element on the pack. I mean you can 

19 certainly read it, and I suppose I — we could debate 

20 the word "prominent," but it's — it's there. And — 

21 and while its type size is not as big, for example, 

22 as "Marlboro," "Marlboro Lights," it is as big as the 

23 Surgeon General's warning. And the way you use a 

24 fliptop box, I would say that you would see that if 

25 you were a smoker. 
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1 Q. Prior to instituting the — the legend about 

2 under-age smoking, did Philip Morris conduct any 

3 market research to determine what impact, if any, 

4 putting that information on the pack would have on 

5 sales? 

6 A. No, I don't — I'm — 

7 I'm pretty sure we didn't. And I was involved 

8 in this, and I'm confident we did not. 

9 Q. I want to turn to some financial matters and put 

10 before you Exhibit 602. What I want to hand you is 

11 actually an original of it. 

12 A. Okay. 

13 Q. Let me represent to you, Mr. Morgan, that this 

14 was a report prepared by financial consultants on our 

15 behalf — 

16 A. Okay. 

17 Q. — analyzing some financial data from Philip 

18 Morris. It covers a number of companies, but the tab 

19 of interest to us is tab A, which is about Philip 

20 Morris. 

21 MR. WEBB: Do you have an extra copy on 

22 that? 

23 MR. SILBERFELD: Yeah, sure. 

24 MR. WEBB: Thank you. 

25 MR. SILBERFELD: Don't carry it with you at 
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1 all times? 

2 MR. WEBB: No. I will. 

3 BY MR. SILBERFELD: 

4 Q. If you could turn to the first page of year 

5 information, it looks like this (indicating). 

6 A. Yeah. The first page. Not the tab, but the 

7 first page. 

8 Q. Right. Not the tab. 

9 A. Right. 

10 Q. We'll get to the tab in a bit. 

11 A. Okay. 

12 Q. Just so that we can each follow along, the way 

13 this is set up is it runs from 1954 through 1994, and 

14 then on the third page there's a total column. Do 

15 you see that, sir? 

16 A. I'm — I'm missing the total column. 

17 Q. Should be right — 

18 A. On the third page? 

19 Q. On the third page. 

20 A. I don't see it. I'm sorry. I have a first 

21 page, it's '54 to '64, — 

22 Q. Right. 

23 A. — a second page that's '65 to '75, a third page 

24 that's '76 to '86, and a fourth page that is '87 to 

25 '94. And then — 
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1 Q. Okay. I'm sorry. 

2 A. So it's the fourth page you're talking about. 

3 Q. I'm sorry, it is the fourth page I'm talking 

4 about. 

5 A. No problem. 

6 Q. And really I just need you to focus in on the 

7 top panel which is about Philip Morris. You can 

8 ignore the R. J. Reynolds panel down below. All 

9 right? 

10 A. Sure. 

11 Q. There's a section here about research and 

12 development expense. You see that line? 

13 A. Yes, I do. 

14 Q. Contributions to CTR. 

15 A. Yes. 

16 Q. The combined R&D expenditure and CTR 

17 expenditure. 

18 A. Yes. 

19 Q. Advertising, marketing and so forth, and then 

20 youth prevention expenditure. Do you see those? 

21 A. I see those, yeah. I see those titles. 

22 Q. If you look at the youth expenditure line, 

23 assuming that this was correctly done, there is an 

24 expenditure for the first time for youth prevention 

25 expenditures through the Tobacco Industry — 
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1 

Institute in 

1983. You 

notice that, sir? 

2 

A. 

Uh-huh. 



3 

Q. 

Yes? 



4 

A. 

Yes, I 

do notice that. 

5 

Q. 

Is that 

consistent 

with your understanding as to 


6 monies that the company spent affirmatively on youth 

7 prevention? 

8 A. Well it wouldn't be consistent with my 

9 understanding in — in just one sense, which is I 

10 said earlier that back in the 1960s we had the 

11 Cigarette Advertising Code. My — my view is that 

12 the Cigarette Advertising Code largest — largely 

13 focussed on an administrative and control and 

14 regulatory effort to make sure that — it was 

15 focussed on some issues related to — to making sure 

16 that we — we minimized any efforts or any programs 

17 and their impact on young people. I — I — 

18 If I were categorizing the expenditures, I — I 

19 probably would have put the Cigarette Advertising 

20 Code expenditures under youth prevention. But — 

21 Do you know where the — the footnote D, where 

22 that is in this book that identifies what that — 

23 what that means? I mean — 

24 Q. It's actually in another report which I don't 

25 have with me. 
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1 A. Yeah. Darn. So I don't know what youth 

2 prevention expenditures are, then, unless I — 

3 Q. All right. 

4 A. — can see footnote D. 

5 I personally, if — if I were really — you 

6 know, you and I were really going at each other on 

7 this subject, I'd argue that the Cigarette 

8 Advertising Code is — is fully within the parameters 

9 of — of youth prevention. But I don't know what the 

10 definition of this is because the footnote's not 

11 available. 

12 Q. Turn to the fourth page, which is the first — 

13 A. Yeah. 

14 Q. — tab that I marked for you. This is a — a 

15 series of totals, in the last column, of expenditures 

16 made by the company for various items, and the first 

17 is that over the course of 40 years it appears that 

18 the company has spent a bit over a billion dollars on 

19 research and development. Is that consistent with 

20 your understanding? 

21 A. Well again without knowing how research and 

22 development is categorized specifically, it's hard 

23 for me to answer. If I just — if I just sort of 

24 look at the budget number for 1994, which is a year 

25 that I'd be somewhat familiar with even though I — I 
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1 

got 

my job at the end of '94 — 


2 

Q. 

The R&D number for '94? 


3 

A. 

Yeah. Yeah. 


4 

Q. 

All right. 


5 

A. 

- it's — 


6 

Q. 

About ninety — 


7 

A. 

— it's not out of the ballpark. 

I have a 

8 

higher number in mind, but this is not 

grossly out 

9 

the 

ballpark. So — 


10 


And the contributions to CTR, — 


11 

Q. 

About eleven million? 


12 

A. 

Yeah. 


13 


— to me that looks reasonable. 

So I — I — 

14 

don't want — I don't want to quibble 

with the 

15 

numbers. I can't attest that they're 

right, — 

16 

Q. 

Well — 


17 

A. 

— but I have no reason to believe that 

18 

they're — they're wrong by a significant degree. 

19 

How 

is that? 


20 

Q. 

That's really what I wanted to get to. 

21 

A. 

Yeah. 


22 

Q. 

Take a look at the advertising, marketing and 

23 

promotion line for '94. 


24 

A. 

Right. 


25 

Q. 

About two billion? 
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1 A. Yes. 

2 Q. Is that consistent with your recollection? 

3 A. Uh-huh. Again the definitional issue is here, 

4 but yes as a total budget. A — a very substantial 

5 part of that is price promotion, which we charge to 

6 marketing. 

7 Q. Price promotion is discounts? 

8 A. Yeah. 

9 Q. What percentage of advertising, marketing and 

10 promotion is discounts or price promotion? In that 

11 year I'm talking about. 

12 A. I'm going to guess 20 to 25 percent. 

13 Q. And just stopping there for a moment, if these 

14 numbers again are correct, and I ask you to assume 

15 that they are for this purpose, looking at an R&D 

16 expense of about a billion dollars and an 

17 advertising, marketing and promotion expense of about 

18 18 billion dollars, do you regard the relationship 

19 between those two to be reasonable? 

20 A. Yes, I do. 

21 Q. In the same time period of about 40 years there 

22 are youth prevention expenses, either directly or 

23 through The Tobacco Institute, of about 20 million 

24 dollars. Do you see that, sir? 

25 A. Yes, I do. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

250 

1 Q. And in fact in 1994 there was about $30,000 

2 budgeted for youth prevention expenditures through 

3 The Tobacco Institute. Is that consistent with your 

4 recollection in '94? 

5 A. Oh, boy. I don't know, because it's — it's — 

6 it's — 

7 I don't know when the program started which we 

8 call We Card, which is a multi-million-dollar program 

9 right now which involves putting decals up at stores 

10 talking about the legal age to buy cigarettes. 

11 That's probably a timing issue. You know, I — I 

12 don't have any reason to — to doubt that. 

13 Q. In looking at youth prevention expenditures in 

14 total, the 20-million-dollar number, compared to 

15 about a billion in research and development and about 

16 18 billion in advertising and marketing, do you 

17 regard that expenditure to be reasonable and 

18 consistent given the total business of Philip Morris? 

19 A. I'm — I can't answer the question because I 

20 don't know the definition of youth prevention 

21 expenditures. I — if I knew what the components of 

22 that were, I'd know how to deal with this number. 

23 The number — 

24 You know, we train our people on how to comply 

25 with the law. We train retailers. I just don't know 
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1 what this number is. 

2 Let me answer you that without commenting on the 

3 dollars or the accuracy — or the categorization. I 

4 don't want to call it the accuracy, the 

5 categorization of these numbers. I believe very 

6 strongly that — that our company spends money, 

7 structures itself organizationally in terms of the 

8 kinds of jobs that are in the company, to assure that 

9 we abide by the laws and the spirit of the laws 

10 regarding not marketing to youth. It's the company's 

11 position we don't want kids to smoke. It's my 

12 position, as someone who's been involved in 

13 marketing, that we do not market to kids. I don't 

14 know how to put dollars against it. I mean in — 

15 in — in theory some part of my salary should be 

16 allocated to that because I spend part of my life 

17 making sure that we, you know, do what we're supposed 

18 to do and don't do what we're not supposed to do. 

19 Not that my salary would make a dent — dent in these 

20 numbers or a part of it, but it — I just have a 

21 categorization problem here. 

22 As — as the numbers go, I'd need to know more 

23 about what youth prevention expenditures is defined 

24 as. 

25 Q. Flip over, if you would, to the first of the pie 
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charts. 

A. I don't have a pie chart. 

Q. Keep going. 

A. Oh, I'm sorry. Okay. 

Q. There you go. 

This pie chart is intended to represent a 
comparison of total domestic tobacco sales to the 
advertising, marketing and promotion number that we 
spoke about early — earlier, the 18-billion-dollar 
number. 

A. Right. 

Q. And this is for the period, as you can see at 
the top, 1969 to 1994, to track when the company 
first had a line item, apparently, for advertising, 
marketing and promotion. So comparing apples to 
apples here. 

A. Right. 

Q. Does the figure of 135 billion dollars in total 
domestic tobacco sales in 25 years seem approximately 
correct to you? 

Do you want to make a calculation? 

A. No, I just want to — 

So we're talking about 25 years. Yeah, it seems 
right. My guess is it includes the federal excise 
tax in that number. We — when we report our — our 
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1 dollar sales, we report with them the billions of 

2 dollars a year we collect for the U.S. government as 

3 part of the excise tax. So my guess is that this 

4 is — this figure includes the excise taxes. 

5 Q. And just comparing those two expenditures, do 

6 you regard the relationship or the ratio between the 

7 amount spent on advertising, marketing and promotion 

8 to total sales to be consistent with modern American 

9 business practices, as you know them? 

10 MR. WEBB: I'm going to object to the form 

11 of the question. 

12 A. Well I'm not an expert in modern American 

13 business practices much outside my own business, but 


14 

this 

looks like it represents about 

14 percent of 


15 

sales 

That figure seems very reasonable to me. 


16 


And you got to remember, I'm a 

marketer. To 

me 

17 

it' s 

not enough. 



18 

Q. 

Never enough. 



19 

A. 

Never enough. 



20 

Q. 

Right. 



21 


This next pie chart represents 

a comparison 

of 

22 

total 

tobacco sales domestically to 

the research 

and 


23 development expense. The figures for total sales are 

24 different because the years are different. 

25 A. There's something very wrong in these numbers 
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1 then. 

2 Q. All right. 

3 A. Excuse me. I interrupted you. 

4 Q. That's okay. What's wrong with the numbers? 

5 A. Well I'm just looking and saying if the company 

6 sold 135 billion dollars from '69 to '94 and it sold 

7 138 billion from '62 to '94, it means it sold roughly 

8 three billion from '62 to '69. Doesn't — 

9 Maybe it did. I don't know. Just — the number 

10 just jumped at me as I flipped the page. 

11 Q. All right. 

12 A. But I — it's not an important point I guess. 

13 Sorry. 

14 Q. Looking at these two figures on this comparison 

15 of R&D expense to total — total domestic tobacco 

16 sales for a 32-year period, do you have a view as 

17 chief executive officer of Philip Morris that that is 

18 a reasonable relationship between those two figures? 

19 A. Well let me — let — let me state my view. 

20 I — 

21 From 1962 to 1994 I had nothing to do with 

22 research and development. I don't know what, in — 

23 in a classic budget sense in a company, I don't know 

24 what research and development's requests were for 

25 funding. The way a company generally works is 
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1 individual departments, as you go into the budget 

2 process for a year, make a request for funding and 

3 document why they need the money and what they'd 

4 spend it on and what their anticipated results are. 

5 I can't comment from '62 to '94. I think I can 

6 comment from '94 to '97 and say that as far as I'm 

7 concerned as the chief executive officer during '95 

8 and '96 and '97, our R&D efforts have been fully 

9 funded against their requests and their — their 

10 feelings about what they should be doing. Again, if 

11 you talk to them, they'd probably say they could 

12 always use more. But I mean it — it — it — I 

13 think research and development was fully funded in 

14 the period that I know something about. 

15 I mentioned yesterday that — that, for example, 

16 CTR, I do know that recently CTR has — has no 

17 unfunded grants on the table, so that's fully 

18 funded. 

19 It's very difficult for me to go back in — in 

20 an area I don't know. 

21 Q. Well — 

22 A. I don't know whether roughly one percent of 

23 sales is — is — how that stacks up, as you said, 

24 in — in American businesses. My guess would be that 

25 different industries have very different levels of 
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1 percent of sales for R&D. I think our R&D 

2 department — 

3 I'll make a general comment outside of funding. 

4 I think our R&D department over the years, as — as a 

5 non-R&D person, has been well staffed both in terms 

6 of numbers and has very high quality people, so — 

7 so — so unless there's some major program that they 

8 wanted to do that was not funded, my — my assumption 

9 would be that R&D was well funded during this period 

10 of time. But I must say I — I really don't know 

11 that. 

12 Q. Can you for 1996 or 1997 give us the budget 

13 figures for R&D and total sales, just for a one-year 

14 or a two-year period? 

15 A. I believe R&D's budget in '97, and — and I'd 

16 like — I don't know whether I have the right to do 

17 this, but I'd like the right to correct the record — 

18 Q. Sure. You're going to have that opportunity. 

19 A. You know, in terms of correctness. Okay? 

20 Q. Just for today, feel comfortable to give us a 

21 range, too. 

22 A. All right. 

23 Q. You don't have to give us a point number. 

24 MR. LEITER: Before he answers the 

25 question, I've got a proprietary question, so if I — 
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if I could ask our non-Philip Morris lawyers to step 
out of the room. And we're going to tentatively 
designate this portion of the transcript as Category 
I since we're getting into current budget 
allocations. Okay? 

(Mr. Shimabukuro leaves the room.) 

MR. LEITER: Thanks very much. 

MR. SILBERFELD: I don't have to leave, do 
I? 

MR. LEITER: Only if you want to. 

MR. SILBERFELD: Well — 

THE WITNESS: Okay. 

MR. SILBERFELD: He's in the secret booth. 

Go ahead. 

THE WITNESS: Right. 

A. Philip Morris U.S.A.'s sales this year are going 
to be somewhere between 11 and 12 billion dollars, 
and the research budget is, as I remember it, around 
150 million, so somewhere about 1.3 or 1.4 percent, 
which is a moderate shift from this historic chart. 
Research as a percent of sales is a little higher. 

As I said, I'm really speculating on that number 
right now; I'd just like the right to give you the 
right number. But the sales this year are estimates, 
both are estimates because the year is not over, 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

258 

1 so — so I'm going to be providing sort of current 

2 best estimates. 

3 Q. But at least for the year 1997, as best you 

4 know, research and development compared to total 

5 sales is in the one — 

6 A. Point area. 

7 Q. — to two percent area. 

8 A. Yee. I'm — I'm comfortable with that, yeah. 

9 Q. And that's also true of the pie chart that's 

10 before you for a 32-year period. 

11 A. Yes. 

12 Q. For the current year, 1997, do you have a line 

13 item in the budget for youth prevention expenditures? 

14 A. It certainly is not called that. I — I — I 

15 know — I know there's a lot of money we're spending 

16 this year on youth prevention, what I would call 

17 youth prevention expenditures. 

18 Q. And that is for certainly Action Against Access. 

19 A. It's for more than that. 

20 Q. And other things? 

21 A. Yeah. 

22 Q. Can you give me your best estimate of the total 

23 figure being spent, or budgeted at least, for 1997? 

24 A. Hmm. Forty to 50 million dollars. 

25 Q. And other than Action Against Access, what 
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1 expenditures fall into that budget line item? 

2 A. I'm — we're — 

3 We're getting into some fairly significant 

4 proprietary information here. 

5 THE WITNESS: This is all under that 

6 s ame — 

7 MR. LEITER: Yes, it is. 

8 MR. WEBB: This will be designated as 

9 Category I, I think. 

10 THE WITNESS: Okay. 

11 A. There is a large expenditure for 

12 non-self-service displays. 

13 THE REPORTER: Just a moment. Let's go off 

14 the record, please. 

15 (Discussion off the record.) 

16 (Record read by the court reporter.) 

17 (Mr. Shimabukuro re-enters deposition 

18 room.) 

19 MR. GORDON: Can we just note on the 

20 record, we have had an off-the-record discussion 

21 concerning the Category I designation, and — and we 

22 had discussed this briefly yesterday off the record, 

23 and it — it's been the Plaintiffs' position that 

24 Category I is not, in this litigation, the basis for 

25 excluding other lawyers or for segregating out the 
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1 transcript, and I think we've — we've reached an 

2 understanding on that. Mr. Leiter. 

3 MR. LEITER: We're — we're not going to be 

4 excluding lawyers for other clients from this line of 

5 questioning, but as to exactly what the order says, 

6 the order — the order speaks for itself. 

7 And why don't we continue. 

8 BY MR. SILBERFELD: 

9 Q. Mr. Morgan, I think the question was that in the 

10 current year you had budgeted something in the area 

11 of 40 to 50 million dollars for items that you would 

12 categorize as being either directly aimed at youth 

13 prevention efforts or indirectly, — 

14 A. Right. 

15 Q. — and you were about to list for me the 

16 categories of things under that 40- or 

17 50-million-dollar expenditure without giving us, 

18 because it's not necessary at this point, how many 

19 dollars are allocated to each. 

20 A. To each. Okay. Let me just give you four big 

21 buckets that constitute that money. One would be the 

22 production of non-self-service displays. 

23 Non-self-service displays would be in — in — in 

24 conjunction with those municipalities that have 

25 determined that cigarettes should not be available on 
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1 a self-service basis, and which is a — in the 

2 communities is a youth — what I call youth 

3 prevention activity. And so we have — we have 

4 produced non-self-service displays, so that — 

5 Q. That's a display of cigarette products — 

6 A. That — 

7 Q. — where the person can't help themself? 

8 A. Correct. Secondly, the second category would be 

9 our support of The Tobacco Institute and its We Card 

10 program, which is in conjunction with retailers, 

11 National Association of Convenience Stores, and that 

12 program is — is explicitly a youth prevention 

13 program. And if you walk into a store today and you 

14 see a — you'll see decals that say "If you were born 

15 before this date, you cannot buy cigarettes." That's 

16 funded by the industry. What you don't see is 

17 that — that there's also a large expenditure in 

18 there for training retail clerks on how to card 

19 people, and so that that's a fairly significant 

20 expenditure. 

21 I would also put in that category the — the 

22 significant money we spend each year requalifying our 

23 database. And — and we go out and — and reaffirm 

24 that people are 21, smokers, and want to receive 

25 cigarette promotional literature. 
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1 Q. How do you do that? 

2 A. We send them letters and ask them to — to 

3 re-sign and — and restate their age and their — the 

4 fact that they're a smoker and everything else. 

5 Q. About how many people are in that database? 

6 Individuals. 

7 A. There are about 25 million. 

8 Q. All right. 

9 A. And then the last big area I'd give you is — 

10 is — is in the whole area of packaging, the costs of 

11 engraving cylinders to continue to have the 

12 "Under-Age Sale Prohibited" on the packs, and 

13 there — there are other — there — I may be able to 

14 think of four or five or six or seven or 10 other 

15 things, but those — those would be the big things. 

16 And I said in aggregate I'm comfortable that it's 40 

17 to 50 million dollars that would — that would likely 

18 not be captured in the definition that we don't know 

19 in this book. 

20 Q. Does packaging include how packages of 

21 cigarettes are — are put together or bundled, such 

22 as in cartons or something — 

23 A. No. 

24 Q. — beyond a single pack? 

25 A. No. 
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1 Q. Are you aware of the fact that Philip Morris 

2 sells its cigarettes in both single packs and 

3 cartons, obviously? 

4 A. I do not believe that's true. I — I'm not 

5 aware that Philip Morris has ever sold a single pack 

6 of cigarettes. We sell by the carton — actually we 

7 sell by the case. We sell to distributors. We sell 

8 cases of 30 cartons and cases of 60 cartons. That's 

9 how we ship cigarettes from — from our factories to 


10 

distributors. We do not sell cigarettes by 

the pack 

11 

Q. 

Are you aware that at the retail level 


12 

cigarettes are sold by the single pack, certainly? 

13 

A. 

Oh, yes. 


14 

Q. 

And sold by the carton? 


15 

A. 

Yes. 


16 

Q. 

And if — 


17 


I suppose if somebody wanted it, they 

could buy 

18 

a 

case of them from a retailer. 


19 

A. 

I suppose. I've never heard of that. 

but I 

20 

suppose they could, sure. 


21 

Q. 

Are you aware of the sales of two-packs in a 

22 

single bundle or package together of Philip 

Morris 

23 

products? 


24 

A. 

Yes. 


25 

Q. 

Is that something that is done at the 

factory 
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1 level or by the distributor or by the retailer? 

2 A. It could be done by all three. 

3 Q. Has it been done by Philip Morris? 

4 A. Yes. 

5 Q. In response to what perceived need? 

6 A. If we run a — what we call a "Buy One, Get One 

7 Free" where you go into a store — it's a special, 

8 you know, promotion, and you go into a store and you 

9 see a sign that says "Buy One, Get One Free," many 

10 times those are two-packs that one you pay for and 

11 the free one will be wrapped in a sleeve. 

12 Q. Are you aware of Minnesota's law that prevents 

13 the displays of single packs of cigarettes? 

14 A. I — I — I would be very surprised if Minnesota 

15 had a law that prevented the — 

16 The single pack display? 

17 Q. Yes. 

18 A. You cannot display a single pack of cigarettes 

19 in Minnesota? 

20 Q. Within the reach of customers. 

21 A. You cannot display a single pack. You don't 

22 mean a single cigarette, you mean a single pack. 

23 Q. Pack. 

24 A. Is that a recent law? 

25 Q. Yes. 
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1 A. Then I'm — 

2 My people are aware of it. 

3 Q. And are you aware that Philip Morris has made 

4 available two-packs bundled together for sale and 

5 display in Minnesota? 

6 A. As part of a promotion? 

IQ. I'm not sure it's part of anything. Are you 
8 aware of the fact that that's occurring? 


9 

A. 

No. 



10 

Q. 

In 

the course of — 

let me withdraw that, if I 

11 

may. 

I 

think we can put 

the pie charts away for now 


12 In the course of your many years in marketing — 

13 A. Could I go back on that question that you just 

14 asked? 

15 Q. Of course. 

16 A. What — what — what is meant by "display?" 

17 Q. You're talking to a Californian. I'm not sure. 

18 A. Are you sure that the law doesn't regard self- 

19 service? 

20 Q. I don't know. 

21 In the course of your years of marketing and 

22 your analysis and understanding of marketing 

23 research, have you become familiar with smoker 

24 attitudes about the cigarette products that they 

25 smoke? 
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1 A. Generally. 

2 Q. Would you agree that smokers would prefer to 

3 smoke a safer form of cigarette than one that carries 

4 with it a potential health risk, if such a product 

5 were available? 

6 A. No, I wouldn't agree with that. 

7 Q. You wouldn't agree with that. 

8 A. No. I don't think that's what smokers have 

9 demonstrated. 

10 Q. So your understanding of what smokers want is 

11 they want the taste, they want the sensation, they 

12 want the various aspects of the smoking behavior, and 

13 if they could have all that and have no health risk, 

14 they would still prefer to have the cigarettes that 

15 carry a health risk? 

16 A. No. First of all, I — I don't know how you 

17 would differentiate cigarettes that carry a health 

18 risk versus cigarettes that don't carry a health 

19 risk. That's something we talked about yesterday. 

20 I'm not prepared to say any cigarette is a safe 

21 cigarette. 

22 Secondly, what I — what I see is what consumers 

23 do more than what they say, and what consumers do is 

24 consumers during the 1960s and 1970s — basically the 

25 public health community and the government said the 
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1 lower the tar, the better the cigarette, and 

2 consumers did not flock to lower-tar cigarettes. 

3 Q. The lower-tar cigarette was an effort to produce 

4 a safer cigarette; that is, a cigarette that had less 

5 risk of health effects by reason of having a lower 

6 tar content. 

7 A. No, I'm not — I'm not prepared to say that at 

8 all. The effort to produce a lower-tar cigarette was 

9 because there were people who said that lower-tar 

10 cigarettes were better cigarettes to smoke. I 

11 don't — I don't — I don't necessarily believe 

12 that. I don't — I don't think a lower-tar cigarette 

13 is any safer than a higher-tar cigarette personally. 

14 Q. Do you have an understanding that it is the tar 

15 in cigarettes which has been associated at least with 

16 the development of diseases such as cancer? 

17 A. No, I don't have an understanding of that. 

18 Q. One way or the other. 

19 A. One way or the other. 

20 Q. What is it, if you know, about cigarettes that 

21 is implicated in the development of disease? 

22 A. I don't — I don't believe anybody knows that 

23 specifically. I don't. 

24 Q. From a marketing standpoint and from a 

25 differentiating-yourselves-from-your-competition 
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1 standpoint, would an effort on the part of a company 

2 to develop a cigarette that was safe to smoke be a 

3 real breakthrough in your eye? 

4 A. I — I don't know how you would define "safe to 

5 smoke." 

6 Q. Something that didn't pose a health risk. 

7 A. I — I don't know how you would define that 

8 because it's not clear — as I understand it's not 

9 clear, past the epidemiological data we've discussed, 

10 it's not clear what the process is from a lit 

11 cigarette to human disease, and therefore I don't 

12 know quite how you'd define what a safe cigarette 

13 was. 

14 Q. Well has Philip Morris in the 30 years you've 

15 been with the company spent a single dollar trying to 

16 develop a safe cigarette? 

17 A. I — I — 

18 Philip Morris has spent many dollars trying to 

19 develop cigarettes that are lower in tar, have lower 

20 sidestream smoke, have lower deliveries of some of 

21 the compounds that are in cigarette smoke. Philip 

22 Morris has spent a lot of money trying to — to 

23 reduce/eliminate those ingredients that people have 

24 said were suspect but — but in — in my mind not 

25 proven. Yes, we've spent a lot of money doing that. 
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1 Q. Has Philip Morris — 

2 A. Next — Next is a good example, a cigarette with 

3 no nicotine. Spent 300 million dollars developing 

4 that brand. 

5 Q. And what happened to Next? 

6 A. Next failed in the marketplace. 

7 Q. Was Next advertised, marketed and promoted in 

8 the same sense and to the same degree and with the 

9 same intensity that other new Philip Morris products 

10 were marketed? 

11 A. I was not with the company, but I believe it 

12 was. 

13 Q. How many dollars were spent, not in the R&D 

14 aspect but in the advertising, marketing and 

15 promotion aspect of Next? 

16 A. I don't know that — I don't know that number 

17 because I wasn't involved. 

18 Q. And with respect to Next, what — what timeframe 

19 would that be? 

20 A. I think it was the late '80s, middle to late 

21 '80s. 

22 Q. And with respect to Next, it was developed as a 

23 nicotine-free or very-low-nicotine cigarette? 

24 A. Yeah, as close as you could get to nicotine- 

25 free. 
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1 Q. And why was that regarded as somehow beneficial 

2 or useful or interesting to smokers? 

3 A. Well because of all the publicity on tar and 

4 nicotine that had been generated over the years. It 

5 was for — for those people who wanted to try and 

6 smoke a cigarette that had almost no nicotine in it, 

7 and low tar. 

8 Q. And the reason that people would want to smoke a 

9 low-nicotine cigarette is what? 

10 A. I — I don't know. I mean there are three 

11 brands on the market today, Carlton, Merit Ultima and 

12 Now, that are exceptionally low in tar and nicotine, 

13 and they have about — combined I think they have 

14 about one and a half percent of the U.S. market, 

15 which means that one and a half percent of U.S. 

16 smokers find that to be a pleasurable cigarette. 

17 Q. Was Next marketed and promoted and advertised 

18 with respect to any perceived health benefit from 

19 that product? 

20 A. I don't believe so. 

21 Q. Has Philip Morris ever advertised, marketed or 

22 promoted any of its products for perceived or alleged 

23 health benefits? 

24 A. You would have to define for me what you meant 

25 by "perceived or alleged health benefits." That's 
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1 just a wide-open set of words that I — I can't 

2 answer your question. 

3 Q. Well let's take Next for example. There was a 

4 controversy about tar and nicotine; right? In the 

5 marketplace. 

6 A. There was — 

7 I don't know if it was a controversy, but it 

8 was — it was a newsworthy item. 

9 Q. All right. There was a perceived desire within 

10 the company that some customers might want to have a 

11 low-tar and very-low-nicotine cigarette; right? 

12 A. I assume so. Again, I wasn't with the company, 

13 but that's a rational observation. 

14 Q. And that resulted in the development and 

15 bringing to the market of Next. Yes? 

16 A. I — I — I can't swear to that because I wasn't 

17 there, but it's a reasonable — again, that's a 

18 reasonable train — train of thought. 

19 Q. And was the advertising, marketing and promotion 

20 of Next geared toward or targeted to that desire on 

21 the part of some members of the public to have a low- 

22 tar and low-nicotine cigarette because it carried 

23 with it at least the thought of a health benefit? 

24 A. No, I'd say that's — that's — 

25 I'm fine on your logic all the way up to the 
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1 end. I think that, again using my experience 

2 generally on how we introduce new brands, thinking of 

3 Merit in particular, which I'm really familiar with, 

4 I don't think there is any judgment made about health 

5 implications or health claims or implied health 

6 claims. I think it was what it was, which is "Here 

7 is a cigarette that has low tar and almost no 

8 nicotine, period." And I think that's what the 

9 advertising said. 

10 Q. Has Philip Morris, in the 30 years that you've 

11 been with the company, ever advertised any of its 

12 products as safer than, better than from a health 

13 perspective, the products of any competitor's 

14 product? 

15 A. Not in my experience. 

16 Q. Do you know why that is? 

17 A. Well I think for a couple of reasons. One — 

18 one is on a smoking and health basis I don't know 

19 that there's any documented evidence that any 

20 cigarette can make that claim. We're under 

21 government controls. Federal Trade Commission 

22 supervises our advertising, and we do — we do, not 

23 only on a mandatory basis include tar and nicotine in 

24 the ads, but there are brands that talk about their 

25 tar and nicotine. But it stops there. It is a 
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1 factual presentation that can be documented. You — 

2 you have to document advertising claims. 

3 It's not clear to me that the U.S. government 

4 would ever let you make a health claim on cigarettes 

5 other than absolute fact like tar and nicotine. 

6 Q. Is there a specific company policy at Philip 

7 Morris not to advertise its products on a comparative 

8 basis; that is, saying in substance any one of our 

9 products is better than, safer than, healthier than a 


10 

competitor's product? 



11 

A. 

I'm not aware of any policy. I just 

don't think 

12 

it 

can be done because I 

don't think you can document 

13 

it. 




14 

Q. 

We talked about low 

tar and nicotine 

a little 

15 

bit 

Let's go into that 

a bit more, if we 

may. 

16 


Are you familiar with the phenomenon 

of 

17 

compensation? Does that 

have any meaning 

for you? 

18 

A. 

Not meaning salary. 



19 

Q. 

Not meaning salary. 

We'll get to that at 

20 

another time. 



21 

A. 

Ah, yeah. 



22 

Q. 

Okay. What is compensation, Mr. Morgan? 

23 

A. 

Compensation, as I 

understand it, is 

a theory 

24 

that's espoused by some 

people that if you 

— for 

25 

example, if — if you are a — we'll talk 

in the 
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1 context of cigarettes. If you're — 

2 Q. Of course. 

3 A. If you're — if you're a regular smoker of a 

4 brand that has, let's say, 10 milligrams of tar, and 

5 if you start smoking a cigarette which by the 

6 government testing, U.S. government testing method 

7 has five milligrams of tar instead of 10 milligrams 

8 of tar, similar to the cigarette that you had been 

9 smoking, the compensation theory is that you will 

10 smoke that five-milligram cigarette to get 10 

11 milligrams of tar. I mean that's the simplest way I 

12 can define it. 

13 Q. And do you accept that as a true phenomenon, 

14 that smokers actually do that, sir? 

15 A. No. I — I — I don't believe — I — 

16 When I smoke — when I personally smoke one of 

17 our lower-tar cigarettes than Marlboro Lights, which 

18 is my regular brand, I don't believe I compensate. 

19 Q. Putting you aside, looking across the population 

20 of smokers, do you believe as a group smokers 

21 compensate; that is, they get a higher yield out of 

22 smoking a lower-tar or lower-nicotine cigarette so as 

23 to get to a nicotine-to-tar level? 

24 A. I — I know the theory and I — I — I — I 

25 think there's a lot of data that countermands that 
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1 theory. I — I — I guess I really just don't know. 

2 I think it's a confusing subject. 

3 Q. Your impression is that there's data that 

4 disproves the theory of compensation? 

5 A. Well I think there's marketplace data that — 

6 that raises a question, which is that you don't, for 

7 example, you don't see really-low-tar smokers smoking 

8 more cigarettes per day than high-tar smokers. So 

9 one of the things that I — I would think is that 

10 if — if you were trying to compensate, you'd see a 

11 significant difference between the daily consumption 

12 of low-tar cigarettes or substantially-lower-tar 

13 cigarettes than higher-tar cigarettes. 

14 I think people switch to lower-tar cigarettes 

15 for a lot of reasons of mildness and — and trying to 

16 get — actually trying to get a lighter taste. 

17 I'm — I'm — I'm really not sure at all that — that 

18 one can prove the compensation theory, yes or no. 

19 Q. Let me show you what's been previously marked as 

20 Plaintiffs' Exhibit 157, Bates numbers 1000273741 

21 through 771. It's a report entitled "Smoker 

22 Psychology Research." It's by Dr. Wakeham, who was 

23 an employee of Philip Morris; is he not, — 

24 A. Yes. 

25 Q. — as of this time, November 1969? 
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1 A. I believe so. 

2 Q. And it was a presentation to the board of 

3 directors of Philip Morris? 


4 

A. 

Yes, that's what it 

says. 



5 

Q. 

And it looks, from 

the context of 

it, as if 

it 

6 

was 

a slide presentation 

made by him. 

And turn. 

if 

7 

you 

would, to page six of the document. 

The numbers 

8 

are 

in the upper left. 

Do you see that 

, sir? 


9 

A. 

Uh-huh. 




10 


THE REPORTER: 

Your answer? 



11 


THE WITNESS: 

Yes . 




12 Q. And as of 1969, Dr. Wakeham is reporting to the 

13 board of directors that, quote, "I have already 

14 referred to differences in the daily consumption of 

15 cigarettes by smokers. Here in this distribution," 

16 referring to slide seven, I imagine, "you will see 

17 that the range is from one cigaret to more than sixty 

18 per person per day. But numbers of cigarets do not 

19 tell the whole story. We know that smokers also vary 

20 in numbers of puffs per cigaret, volume of smoke per 

21 puff, length of cigaret smoked, and so on and on." 

22 A. Uh-huh. 

23 Q. Is that a description of the phenomenon of 

24 compensation? 

25 A. Oh, I — not necessarily. 
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1 Q. In part? 

2 A. Well it would be — it would be a description 

3 of, if you were looking for compensation, variables 

4 that could affect it, but it doesn't — it doesn't 

5 say that this is compensation. 

6 Q. Okay. Turn the page, if you would, to page 

7 seven. 

8 A. Uh-huh. 

9 Q. The first full paragraph there reads, "This 

10 great variability among smokers results from the fact 

11 that a smoker tends to seek his own level of 

12 intake." Have I read that correctly? 

13 A. I'm not with you. The first full paragraph? 

14 Q. Right, that begins — 

15 A. Oh, I was looking at the big paragraph. I'm 

16 sorry. Go ahead. 

17 Q. It's about four lines. 

18 A. Yeah. 

19 Q. It goes on, quote, "Even while smoking a single 

20 cigaret, he adjusts the volume of his puff as he goes 

21 down the rod, compensating for the change in the 

22 density of the available smoke." Do you see that? 

23 A. Yes, I do. 

24 Q. Do you regard that as a description of the 

25 phenomenon of compensation? 
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1 A. Not at all, the way I — I'm taking it as — as 

2 you introduced the subject. 

3 Q. Not at all or — 

4 A. No. 

5 Q. Not even in part? 

6 A. No. Even though it says the word 

7 "compensating," my — as I said, my theory of 

8 compensation, the way I'm discussing compensation is 

9 if someone gets a totally different cigarette, what 

10 do they do with it? This paragraph relates to a 

11 smoker smoking a cigarette. 

12 Q. In the next paragraph, the last two sentences 

13 say, quote, "We found that adaptation occurred the 

14 first day and remained stable for the remaining three 

15 weeks. Those who were changed to stronger cigarets 

16 smoked less of each one and those who were changed to 

17 weaker cigarets smoked more of each one and/or more 

18 cigarets," referring to the area earlier in that 

19 paragraph about changes from 20 milligrams to 24 — 

20 25 milligrams. 

21 A. Right. 

22 Q. Is that a description of the phenomenon of 

23 compensation? 

24 A. That would be — that — 

25 That would be closer to what I tried to describe 
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1 earlier, yes. 

2 Q. And that was something that was known about 

3 within Philip Morris as of this time, November 1969, 

4 as reported to you? 

5 A. I don't know — I don't know if it was — 

6 It was in a presentation that Dr. Wakeham made. 

7 I don't know. 

8 Q. To the board of directors. 

9 A. To the board of directors. 

10 Q. Let me show you next Exhibit 365 previously 

11 marked. Bates number pages 1000350158 to 1000350186. 

12 This is a report on consumer psychology written by T. 


13 

R. 

Schori, S-c-h-o-r-i, and approved by Dr. 

Dunn 

or 

14 

Mr. 

Dunn. Do you see that, sir? 



15 

A. 

Yes, I do. 



16 

Q. 

And if I could direct your attention to 

the 


17 

first page of text that's titled "ABSTRACT." 

Do 

you 

18 

see 

that, sir? 



19 

A. 

Yes . 




20 Q. At the bottom of the page — and I should 

21 indicate that this is a report dated November 1971, 

22 about two years after the report to the board — 

23 there's a paragraph that reads, "As tar delivery 

24 decreased from that to which smokers were accustomed 

25 (19.8 milligrams), cigarette consumption increased. 
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1 This resulted in a tendency for the smoker's daily 

2 intake of tar to remain constant even though the tar 

3 deliveries of the cigarettes he smoked differed 

4 markedly. When nicotine increased from that to which 

5 smokers were accustomed (1.3 milligrams), cigarette 

6 consumption decreased. This resulted in the tendency 

7 for the smoker's daily intake of nicotine to remain 

8 constant even though the nicotine deliveries of the 

9 cigarettes he smoked differed markedly. With 

10 nicotine, however, the change in consumption was not 

11 nearly as great as that observed with tar. These 

12 findings support the hypothesis that the smoker does 

13 have daily intake quotas for tar and/or nicotine and 

14 that he titrates his smoke intake to meet his 

15 quotas." Do you agree with that statement? 

16 A. I — I don't know whether to agree with it or 

17 not because I'm — I'm just not scientifically and 

18 technologically sophisticated to get into this. I — 

19 I don't — so I don't know whether I agree with this 

20 or not. But I just — I continue to note that the — 

21 the — at least by the reports, that the — the 

22 average number of cigarettes smoked per day by 

23 low-tar smokers does not differ markedly from the 

24 average number of cigarettes smoked by higher-tar 

25 smokers, and — and I believe that's a marketplace 
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1 fact. So that's — that's where I am on it. I — 

2 I — I just can't judge whether this is a phenomenon 

3 or this is just a test observation or whether this 

4 happened in the market, in the real world. 

5 Q. Speaking of the real world, do the machines that 

6 are used by the FTC have the ability, to your 

7 knowledge, to smoke in different patterns such as 

8 being — such as those being described in the report 

9 that I just read to you? 

10 A. I — I assume them — I don't — I — 

11 I think the machines can be adjusted to smoke 

12 however the FTC wants them to smoke. 

13 Q. Do you know if the tests which are run by the 

14 FTC are run with the machines running in a static, or 

15 similar, way? 

16 A. I believe they are. I believe it's a 

17 standardized test because that's what the government 

18 wanted. Yeah. 

19 Q. Do you think that the results of those tests 

20 mimic what happens in the real world by real live 

21 smokers when they smoke cigarettes? 

22 A. I think that the — the test is a standardized 

23 test and that what the government's trying to do 

24 is — is find a test procedure and protocol that best 

25 represents, I would guess, the average of what the 
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1 average smoker does. I don't think tests cover, you 

2 know, the whole spectrum of what people do, any kind 

3 of test does that. So I think it's a statistical 

4 test, specified by the government what the test 

5 should be, and it's — it's their judgment or has 

6 been their judgment for a long period of time that 

7 that's a representative finding of individual 

8 cigarettes. 

9 I also think that — that if — if I think back 

10 about this whole thing, I believe that what the 

11 government is really looking to do is give a relative 

12 ranking of cigarettes so that you could look at a 

13 list of cigarette brands and know where your brand or 

14 another brand falls in — in the tar and nicotine 

15 spectrum. 

16 Q. To the extent, as shown by some of these 

17 documents, that Philip Morris knew that real live 

18 smokers smoked their cigarettes differently than 

19 perhaps the FTC machine would smoke a cigarette, do 

20 you consider that the company has a moral obligation 

21 to tell the FTC about that fact? 

22 A. Well I — I — I would guess — I — I — I'm — 

23 I'm sure that the discussions between the 

24 industry and the FTC, which did this testing method 

25 collaboratively as I remember, I — I am sure that 
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1 the FTC understands that this does not represent what 

2 every single smoker does but is an average, and I — 

3 I don't think that that would be a secret to the 

4 FTC. And my guess is that was probably discussed in 

5 the development of the testing by the industry and 

6 the government itself. I don't know that as a fact, 

7 but I would certainly assume that. 

8 Q. Has Philip Morris, to your knowledge, made a 

9 concerted effort to understand how it is that smokers 

10 adjust their smoking pattern in order to get the same 

11 level of tar and the same level of nicotine intake to 

12 which their bodies are accustomed? 

13 A. I'm not aware of any concerted effort. 

14 Q. Let me show you what's been marked as Exhibit 

15 367 previously. Bates number 100024914 through 24920. 

16 This is a memo from — is it Dr. Dunn or Mr. Dunn? 

17 A. I think it's Dr. Dunn. 

18 Q. From Dr. Dunn to Dr. Seligman dated May 14th, 

19 1975 entitled "Observations on the Relationship of 

20 Nicotine Change and Sales Change in the Marlboro," I 

21 guess referring to the brand. 

22 A. Guess so. 

23 Q. On the second page of the memo, the final 

24 paragraph. Dr. Dunn writes, "Underlying all of our 

25 work in these — in this area is the conviction that 
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1 what the smoker gets in the way of smoke is 

2 independent of smoke concentration levels as 

3 delivered within the range of commercially available 

4 cigarettes. He has a variety of regulatory maneuvers 

5 at his disposal for accomodating supply to a fairly 

6 constant need. To monitor all of these maneuvers 

7 simultaneously is a major objective of our behavioral 

8 research program." Did I read that correctly? 

9 A. Yes, you did. 

10 Q. What was the behavioral research program as it 

11 related to the regulatory maneuvers of smokers? 

12 A. I — I do not know. 

13 Q. Are you familiar with any aspect of the 

14 behavioral research program? 

15 A. Not really, no. 

16 Q. Do you believe, Mr. Morgan, that nicotine from 

17 cigarettes affects the human body in some way? 

18 A. Yes. 

19 Q. How do you believe it does that? 

20 A. I saw a presentation about six months ago, five, 

21 six months ago from a researcher who I believe was at 

22 Columbia who talked about how nicotine — it was a 

23 presentation in relation to Alzheimer's' disease and 

24 the interesting perception or conclusion that — that 

25 somehow cigarette smoking curtails Alzheimer's' 
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1 disease. And the woman was — I don't know if she 

2 was a researcher or a doctor, her name was doctor, I 

3 don't know what kind of doctor — was talking about 

4 how nicotine gets into receptors in the brain and 

5 then transmits something through the nervous system, 

6 that — that she thought her findings would explain 

7 why people who smoke have, I guess, longer mental 

8 acuity than non-smokers. So I'm — I'm aware in that 

9 presentation that it affects the brain and also 

10 affects the body. 

11 Q. That presentation made approximately six months 

12 ago, was that the first time you ever learned from 

13 any source that nicotine has some physical action 

14 within the body? 

15 A. It — it's the most detailed thing I remember. 

16 I think either slightly before — probably slightly 

17 before that I read a Philip Morris submission 

18 regarding the FDA trying to take control of the 

19 cigarette industry that talked about nicotine. I 

20 don't — I don't remember the specifics of that. And 

21 I — I don't — I don't recall specifically before 

22 that really diving into the subject of nicotine in — 

23 in the way you're asking. I mean I know — certainly 

24 knew nicotine was part of cigarettes but wasn't aware 

25 to the degree I am now of affecting the body, as you 
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1 say. 

2 Q. Yeah. Why are nicotine components in cigarettes 

3 at all? Why is nicotine in cigarettes? 

4 A. Because it's inherent in the tobacco. The 

5 plant's called nicotiana. 

6 Q. Is it possible to remove nicotine in the process 

7 of manufacturing cigarettes? 

8 A. Yes, I — 

9 Q. From the products? 

10 A. I guess I have to say it is, because talking 

11 about Next before where you remove it, if you grant 

12 that — I — I think — I think there were 

13 infinitesimal traces of nicotine in — in Next. I 

14 don't think it was ever claimed that it was like 

15 nicotine-free. But yes, it's — it's possible to 

16 take a lot of nicotine out of the tobacco plant. 

17 Q. And if that occurs, does that change in any way 

18 any of the characteristics of the finished cigarette? 

19 A. The finished cigarette would have tobacco in it 

20 that had less nicotine in it than a normal cigarette. 

21 Q. How about taste or rate of burn or the amount of 

22 smoke or any other physical characteristic of the 

23 product? 

24 A. Well you would be better off talking to our 

25 product people on that, but I believe it — it 
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1 shouldn't impact the amount of smoke and it shouldn't 

2 impact the burn. I think it would definitely impact 

3 the taste. 

4 Q. How is that, sir? 

5 A. I believe that nicotine is a major component of 

6 cigarette taste or the — the — the taste sensation 

7 of cigarettes. 

8 Q. What's that based on? 

9 A. Reading. Basically just general awareness. 

10 What I've been told. 

11 Q. Your personal experience as well? 

12 A. My personal experience to the degree that — 

13 that I know that lower-tar and -nicotine cigarettes 

14 don't taste as good as higher-tar and -nicotine 

15 cigarettes. I'm not capable of separating the tar 

16 versus the nicotine in that statement — 

17 Q. All right. 

18 A. — in terms of taste. 

19 Q. So the taste difference could be the tar, it 

20 could be the nicotine, could be both — 

21 A. Could be — 

22 Q. — from your own personal experience. 

23 A. Yes. Yes. 

24 Q. And what reading have you done that leads you to 

25 the conclusion that nicotine is a major component of 
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the taste sensation? 

A. Just discussions with our R&D people and 
reading — reading the press. 

Q. What press is that? 

A. General press. Wall Street Journal, Time, New 
York Times. 

Q. Where they talk about nicotine being a component 
of taste? 

A. Uh-huh. Yes. 

Q. Does nicotine in cigarettes produce a dependence 
with the people who use the cigarette products? 

A. Well that's a — that's a technical question or 
it's a question above my head because I — 

I don't know what you mean by the fact — by the 
word "dependence." 

Q. How do you define that term, if at all, — 

A. Well if — 

Q. — when you have occasion to use it? 

A. If — if you mean that when people start smoking 
cigarettes that they become hooked on them, if 
dependence means that, then I disagree with it. And 
the reason I disagree with it is there are 50 million 
ex-smokers in this country, most of whom stopped 
because they wanted to stop. Vast majority didn't 
get any help other than their own conviction. So 
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1 if — if — if hooked is the word you're looking for, 

2 I — I disagree with it. 

3 If you — if — if you want to define dependence 

4 as being liking pleasure that the cigarettes give a 

5 smoker, I think that — I think that smokers like 

6 smoking cigarettes and they got — they get a lot 

7 from them on a — on a pleasure basis, but I don't 

8 think they're — they're hooked per se. We're using 

9 sort of strange words here, but — 

10 I — I don't — I don't believe that dependence 

11 is a word that I'd ascribe to nicotine. 

12 Q. How about "addiction?" 

13 A. I believe that cigarettes are not 

14 pharmacologically addictive because the act of 

15 smoking cigarettes doesn't meet the three standards 

16 of pharmacological addiction that I understand from 

17 my reading are required. I do believe, as I've said 

18 before, that — that cigarettes are possibly 

19 behaviorally addictive in the — in the sense that 

20 pleasure is something that people like, and I think 

21 that cigarettes are — are extremely pleasurable to 

22 smokers. 

23 Q. Do you have a three-pronged test definition of 

24 "pharmacological addiction" that you use? 

25 A. Yes, I do. 
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1 Q. And what are the three prongs? 

2 A. The three prongs are, first, that — that to be 

3 pharmacologically addictive, I think something has to 

4 be intoxicating. These are standards. I'm not 

5 saying this myself. This is what I've read. This is 

6 the classic definition of pharmacological addiction. 

7 The first attribute is that they have to be 

8 intoxicating, and I think it's safe to say and fair 

9 to say that cigarettes are not intoxicating. You 

10 don't light up a cigarette and all of a sudden drive 

11 into a telephone pole or drive off a bridge or — or 

12 get incoherent. 

13 Secondly, the second part of the standard is 

14 that you need ever-increasing dosages to be 

15 satisfied. That, the marketplace says, is not true 

16 about cigarettes. As people age, they do two things, 

17 as smokers age, first is they generally start smoking 

18 lower-tar cigarettes, I mean you can see that in the 

19 demographic trends, and secondly, as people age, 

20 smokers age, their — their — their average number 

21 of cigarettes smoked per day goes down. So both in 

22 terms of the kind of cigarette that they smoke and 

23 the amount they smoke, it goes down, not up, as they 

24 continue to smoke. 

25 And then the third phenomenon of pharmacological 
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1 addiction, as I understand it, is that you need to 

2 have significant withdrawal symptoms. I've stopped 

3 smoking twice. I know many, many, many people who 

4 have stopped smoking. I am not aware that the — 

5 that the average person stopping smoking goes through 

6 severe withdrawal symptoms. And as I said, there are 

7 50 million people who are ex-smokers in this country. 

8 So I just don't think it holds up to the classic 

9 definition of pharmacological addiction. 

10 Q. Is it your understanding that that definition is 

11 the one currently used by major government and health 

12 organizations in this country and around the world? 

13 A. No, it's my understanding that that definition 

14 is what has been used for years and years and years, 

15 and that the whole definition of addiction is 

16 changing rapidly in — in the popular language as 

17 people talk about being addicted to MTV, being 

18 addicted to this and being addicted to that. 

19 Q. Or being addicted to Gummy Bears. 

20 A. There's some people who have said that. 

21 Q. Some wise people. 

22 A. I don't know if they were wise or not. 

23 Q. The Surgeon General of United States in his 1988 

24 report on the subject of nicotine did not use the 

25 pharmacological three-pronged-test "addiction" 
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1 definition you used. 

2 A. In '88. 

3 Q. In '88. 

4 A. I believe that's correct. 

5 Q. And the World Health Organization does not use 

6 the definition that you use. 

7 A. That is correct. 

8 Q. And the American Psychiatric Association does 

9 not use the definition you use; correct? 

10 A. I do not know that. 

11 Q. How about the American Psycological Association? 

12 A. I don't know that either. I'm not aware of what 

13 their definitions are. 

14 Q. In fact, people within your company are aware 

15 that, at least as to the intoxication prong of your 

16 definition, that was not required as far back as 

17 1983; isn't that true? 

18 A. I'm not aware of that. 

19 Q. Let me show you Exhibit 126. 

20 I didn't mean to throw it at you. 

21 A. That's all right. 

22 Q. I wanted to get it to you. 

23 A. I know. That's no problem. 

24 Q. Previously-marked Exhibit 126, Bates number 

25 2022252680 to 83. This is a memo from Dr. Charles or 
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Mr. 

Charles? 


A. 

Doctor, I think. 


Q. 

Dr. Charles. We spoke 

about him yesterday. You 


regard him as someone who knows what he's talking 
about? 

A. I thought he was a very smart man. 

Q. Writing to Dr. Osdene, who at the time was the 
head of R&D? 

A. No, he was never head of R&D. 

Q. I'm sorry. What department was he the head of? 

A. He was not the head of it. He was in R&D — 

Q. Ah. 

A. — and was an executive in R&D, but he didn't 
head the department. 

Q. And this is dated March 16th, 1983. 

Let me refer you to the second paragraph, the 
second sentence. "The third edition of the American 
Psychiatric Association's Diagnostic and Statistical 
Manual of Mental Disorders defines substance 
dependence as, quote, '...requires physiological 
dependence, evidenced by either tolerance or 
withdrawal.' The key word is either," underlined. 

"We can successfully defend the absence of withdrawal 
under controlled experiments, but we cannot defend 
tolerance. Tolerance to nicotine is a well 
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1 established fact." 

2 Do you see any reference in this document to the 

3 concept of intoxication being required in order to 

4 have a definition of substance dependence? 

5 A. No, I do not. 

6 Q. Do you accept as true the quoted requirements 

7 here from DSM III as described by Dr. Charles? 

8 A. I have no basis to make that judgment. 

9 Q. Do you have any basis to disagree with it? 

10 A. No, I do not. 

11 Q. Do you have any difficulty, Mr. Morgan, in 

12 accepting today the Surgeon General's definition of 

13 dependence as used in his 1988 report to the country? 

14 A. I — if I knew what it was, I could answer the 

15 question. I'm not sure. And even if I saw it, I'd 

16 have to have someone who is much more scientifically 

17 versed than I am, like Dr. Ellis, explain it, the 

18 nuances of it. 

19 Q. Do you agree that nicotine in cigarettes has a 

20 physiological effect on the body, causes a change in 

21 the human body? 

22 A. As — 

23 Well, I don't know that it causes a change in 

24 the human body. I — I — from what I understand, 

25 I'd agree that it has a physiological effect. I 
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1 don't know if that definition means that it causes a 

2 change in the body. 

3 Q. And this may seem obvious, but let me ask it 

4 anyway: Philip Morris intends that nicotine be in 

5 the cigarettes that it sells; right? 

6 A. Nicotine is an integral component of the 

7 cigarettes we sell because it's an integral component 

8 of tobacco, yes. 

9 Q. So it's there in the tobacco and in the finished 

10 product because Philip Morris intends it to be there 

11 for whatever the reasons would be. 

12 A. Yes. 

13 Q. And Philip Morris intends the nicotine within 

14 cigarettes to have whatever the effect of nicotine 

15 may be on the finished product or in the finished 

16 smoke or on the smoker; true? 

17 A. I don't know that I would use the word 

18 "intends." I mean it's a matter of — it's a matter 

19 of fact, I suppose, that if you have nicotine in 

20 tobacco leaves and then you, depending on the brand, 

21 you fil — you reduce that level of nicotine in the 

22 manufacturing process and you have a portfolio of 

23 brands that have different levels of tar and nicotine 

24 and you sell them, you are selling a product that has 

25 nicotine in it. And I don't know what more to say 
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1 than that. 

2 Q. Well you told me earlier that nicotine plays an 

3 important role, a major component, in the taste 

4 sensation of cigarettes. 

5 A. I believe it does, yes. 

6 Q. Okay. So Philip Morris intends to have nicotine 

7 in its cigarettes in order to have the taste 

8 sensation or the taste level that it wants for its 

9 customers. 

10 A. I — I — I'd agree with that. 

11 Q. That's what I meant by "intends." In other 

12 words, you, — 

13 A. But you — 

14 Q. — the company, makes an active decision rather 

15 than by default to have nicotine in its product, for 

16 whatever effects that nicotine may have; isn't that 

17 true? 

18 A. No. I — I agreed with what you said last, 

19 which was that it has it in because of taste. 

20 Q. Well is the company able, in the production of 

21 its cigarettes, to separate the effects of nicotine 

22 one from the other in some fashion? 

23 A. Not that I'm aware of. 

24 Q. So that if nicotine is in cigarettes for the 

25 taste sensation, nicotine is in cigarettes for 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

297 

1 whatever other effect there may be from nicotine; 

2 true? 

3 A. I believe that's true. 

4 Q. Okay. And Philip Morris knows about that and 

5 intends it to be so. 

6 A. That I can't agree with. 

7 Q. Why not? 

8 A. Because I don't know what the intent of the — I 

9 mean I — I — I — 

10 If you're saying does Philip Morris put 

11 nicotine — have nicotine in cigarettes or — or — 

12 The correct way to say this: Does Philip Morris 

13 not take all the nicotine out of the tobacco because 

14 it intends to have physiological effects on humans 

15 when they smoke it? I can't agree to that. I — I 

16 will agree that nicotine, in my judgment, the levels 

17 of nicotine in those cigarettes and why we have 

18 different tar and nicotine levels is a taste issue. 

19 I — I — I will not agree that I've ever been part 

20 of a discussion or a decision that involved anything 

21 other than the taste aspects of nicotine. 

22 Q. Let's approach it this way. Philip Morris 

23 intends to have nicotine in its cigarettes because it 

24 is a major component of the taste sensation; true? 

25 A. I've agreed to that before. 
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1 Q. And would you agree that Philip Morris intends 

2 to have nicotine in its cigarettes even though there 

3 may be unintended consequences from having the 

4 nicotine in the cigarettes? 

5 MR. WEBB: I'm going to object to the form 

6 of the question. 

7 A. No, I — I — 

8 I believe Philip Morris reduces nicotine from 

9 the tobacco leaf to various levels in its products 

10 for taste. I — I believe that. 

11 Q. It's fair to say, is it not, that there is some 

12 sensitivity presently — 

13 A. Presently? 

14 Q. — on the part of Philip Morris about having 

15 nicotine characterized as a drug? 

16 A. Yes. 

17 Q. And that sensitivity arises from the concern 

18 that if nicotine is a drug, that regulation by the 

19 Food and Drug Administration may be just around the 

20 corner. 

21 A. Well that's — that's a fair general 

22 categorization. I should point out that what Philip 

23 Morris is objecting to is a categorization of 

24 cigarettes as a nicotine-delivery device, to be more 

25 specific, which is what the FDA is trying to assert. 
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1 Q. Without regard to that label, does Philip Morris 

2 have any quarrel with the notion that nicotine ought 

3 to be regulated by FDA? 

4 A. Yes. 

5 Q. Why? 

6 A. Because the position of Philip Morris is that 

7 the Congress of the United States over a 60-year 

8 period has consistently judged and passed laws 

9 that — that precluded the FDA from getting involved 

10 in cigarettes, and gave authority to other government 

11 agencies, and the position of my company is that the 

12 FDA's assertion of jurisdiction is illegal. 

13 Q. Over the course of 60 years, what government 

14 agency has had authority over nicotine in 

15 cigarettes? 

16 A. Well I assume that the Federal Trade Commission, 

17 the Bureau of Alcohol, Tobacco & Firearms, Health and 

18 Human Services gets a list of ingredients, that we 

19 deal with all the agencies of the government — not 

20 all, that's — I shouldn't say that, that's obviously 

21 an overstatement. We deal with many agencies of the 

22 government who have jurisdiction over us, all by the 

23 design and rules of Congress. 

24 Q. Is it your understanding that over the course of 

25 60 years the Federal Trade Commission has had as its 
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1 charter protecting the public health of American 

2 citizenss with respect to products that it may have 

3 some jurisdiction over? 

4 A. No. I don't believe, as I understand it, that 

5 that's the primary jurisdiction of the Federal Trade 

6 Commission. 

7 Q. Over the course of the last 60 years, is it your 

8 understanding that the Bureau of Alcohol, Tobacco & 

9 Firearms has as part — part of its charter 

10 maintaining the public health and safety of American 

11 citizens with respect to products over which it has 

12 jurisdiction? 

13 A. I'm not sure. I'm not sure about that. I'm not 

14 sure of the charter of ATF. 

15 Q. As far as the Department of Health and Human 

16 Services is concerned, they did not have a list, did 

17 they, of the ingredients within Philip Morris 

18 cigarettes until the last few years? 

19 A. I thought it was — I thought it was since 1985. 

20 Q. All right. So 12 years — 

21 A. Yeah. 

22 Q. — out of 60. 

23 A. Twelve years. 

24 MR. SILBERFELD: Why don't we take a 

25 break. 
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1 MR. WEBB: Okay. 

2 MR. SILBERFELD: We've been going for a 

3 little while. 

4 THE REPORTER: Off the record, please. 

5 (Recess taken.) 

6 BY MR. SILBERFELD: 

7 Q. When we took our break, Mr. Morgan, we were 

8 talking about the information provided to the 

9 Department of Health and Human Services; that is, the 

10 list of additives, and you said that you believe that 

11 was done going back to 1985. 

12 A. Back quite some time. 

13 Q. As you understand it, what can the Department of 

14 Health and Human Services do with that list of 

15 additives? 

16 A. As I — as I understand it, the Health and Human 

17 Services Department takes that list and has the 

18 ability to review each and every ingredient that's in 

19 that list and evaluate it from a public health 

20 standpoint. 

21 Q. Can the department tell Philip Morris "Take 

22 ingredient number six and don't put it in cigarettes 

23 any more?" Does it have the power to do that? 

24 A. I believe it does. I — I — I'm not a Health 

25 and Human Services expert, but I believe that it 
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1 would have that power. 

2 Q. And do you believe that that agency has as part 

3 of its charter the protection of the public health of 

4 this country with respect to products over which it 

5 has jurisdiction? 

6 A. Yes, I — I believe that. 

7 Q. Philip Morris has taken a — a public and a 

8 legal position with respect to nicotine if nicotine 

9 is considered a drug. You're aware of that? 

10 A. Yes. 

11 Q. And to your knowledge, has the company 

12 considered in the past, before two years ago when 

13 this issue got wide public coverage, has the company 

14 before two years ago considered internally what the 

15 effect might be on the tobacco business of having 

16 cigarettes considered to be either a drug or 

17 containing a drug? 

18 A. Not — not that I'm personally aware of. 

19 Q. Let me show you what's been previously marked as 

20 Exhibit 156, Bates number 1003289921 and 22. This is 

21 a memorandum dated February 19th, 1969 from Dr. Dunn 

22 to Dr. Wakeham; correct? 

23 A. Yes, it is. 

24 Q. And if I could direct your attention to the 

25 third full paragraph that begins, "I would...." Do 
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1 you see that, sir? 

2 A. Yes. 

3 Q. It reads, quote, "I would be more cautious in 

4 using the pharmic-medical model — do we really want 

5 to tout cigarette smoke as a drug? It is, of course, 

6 but there are dangerous F.D.A. implications to having 

7 such conceptualization go beyond these walls." Do 

8 you see that, sir? 

9 A. I do see that. 

10 Q. Have you and Dr. Dunn or Dr. Wakeham ever 

11 discussed the fact that cigarette smoke is considered 

12 within Philip Morris to be a drug? 

13 A. Well no, I've never talked to Dr. Wakeham or Dr. 

14 Dunn. I was — this wasn't my area at all. 

15 And I would just say, also, that your 

16 characterization "it was considered within Philip 

17 Morris" is — is not supported by the memo. This is 

18 a memo from Dr. Dunn to Dr. Wakeham, two 

19 individuals. I couldn't agree to the statement that 

20 it was considered within Philip Morris to be a drug. 

21 Q. It was certainly considered, that is, cigarette 

22 smoke was considered to be a drug by Dr. Dunn when he 

23 was writing to Dr. Wakeham in 1969. You'd agree with 

24 that; would you not? 

25 A. That's what this says. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL - CATEGORY I/PM 

304 

Q. And at the time in 1969 Dr. Dunn held what 
position at Philip Morris? 

A. I do not know. He was in the research and 
development department his whole career, I believe. 

Q. As of 1969 was he one of the senior members of 
that department? 

A. I — I don't know. 

Q. Staying with the topic of nicotine, Mr. Morgan, 
have you personally ever become concerned about 
nicotine levels in Philip Morris products compared to 
nicotine levels in other competitors' products? 

A. I know I wrote a memo some time in the 1970s 
making an observation about that. 

Q. Let me show you what I think is that memo and 
have it marked as next in order. This is a memo from 
you to Mr. Landry, April 29, 1975, it consists of two 
pages. Bates number 1000219889 and 890. 

(Discussion off the stenographic record.) 
(Plaintiffs' Exhibit 689 was marked 
for identification.) 

BY MR. SILBERFELD: 

Q. Is this the memo you were thinking of, sir? 

A. Yes, it is. 

Q. And tell me about the background to the writing 
of this memo by you in 1975. 
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1 A. Okay. One — one of the jobs of the marketing 

2 people — and I was in marketing, Mr. Landry was my 

3 boss, who was head of marketing — one of the things 

4 that a brand manager does, marketing person does, is 

5 look at the competition, and you look at the 

6 competition in a whole variety of parameters; 

7 clasically, how much money they're spending on 

8 advertising, where they're spending it, what their 

9 sales promotion activities are like, what their sales 

10 force is doing, what kind of promotions they're 

11 running. And a key part of the brand manager's job 

12 is to look at — at, gee, I guess 30 or 40 parameters 

13 of competitive brands. And each brand manager has a 

14 set of competitive brands, so the brands that a 

15 Marlboro brand manager would look at might be very 

16 different than a set of brands that the Parliament 

17 brand manager would look at. And as part of my job, 

18 I would be looking at these variables, and when I saw 

19 something that was significant or I thought was 

20 significant, I would call it to management's 

21 attention. That's the background of this memo. 

22 Clearly from this memo I had observed that while 

23 Philip Morris had been — its nicotine, the tar and 

24 nicotine deliveries on its packings had been 

25 dropping, that it had not been happening on R. J. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

306 

1 Reynolds brands, specifically on Winston as it 

2 related to Marlboro, and so I made that observation. 

3 And as — as you see in the third paragraph, it 

4 said, "While I am not sufficiently knowledgeable to 

5 understand the potential results of this situation in 

6 terms of smoker satisfaction, the situation is a 

7 clear difference in either strategy or technology 

8 between the two companies during the past two 

9 years." So it was — it was an observation based on 

10 statistics and not an understanding of the 

11 implications. It's classic of what a brand manager 

12 would do. 

13 Q. Is the purpose of your concern, as expressed in 

14 this memo in 1975, a concern that somehow Philip 

15 Morris having lower tar and nicotine within its 

16 products would lose share to R. J. Reynolds products? 

17 A. It's — it's hard for me to separate. I would 

18 tell you that — that today, 22 years wiser and more 

19 knowledgeable, that would be my concern. Okay? I'm 

20 not sure in 1975 when I wrote this memo that I knew 

21 enough about the dynamics. And what I was really 

22 doing here, as I think the last paragraph stated, was 

23 pointing it out and letting those who are more 

24 knowledge on the subject figure out what the story 

25 was. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

307 

1 Q. Did you regard in 1975 that nicotine delivery 

2 was of utmost importance in the sale of Philip Morris 

3 cigarettes? 

4 A. I don't believe I did. 

5 Q. Do you know if that was a view of people within 

6 Philip Morris in 1975? 

7 A. Well let — let me answer for myself. The 

8 reason I say I don't know that I did — I — I could 

9 almost say no, and the reason is that all — all the 

10 discussions that I had on — as a brand manager on 

11 taste always talked in terms of tar, very — very 

12 seldom in terms of nicotine. In fact when I saw that 

13 I wrote this memo, which I didn't remember writing, 

14 but clearly someone showed it to me in the last 

15 couple of years, I was shocked, thinking back of how 

16 tar was always the focus of — of all my writings and 

17 all my discussions, I was sort of shocked that this 

18 memo — I had written this memo. So clearly I — I 

19 did not consider nicotine to be a — a prerequisite 

20 to taste. And again, I — in the — in the document 

21 itself I said that I'm not sufficiently knowledgeable 

22 to understand it. 

23 But I always talked in terms of tar. The reason 

24 is we had government tar lists and tar listings in 

25 advertising, and it was called — when — whenever — 
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1 in the industry it was called low tar and — and 

2 there were periods of time where the press would 

3 report on what were — when brands got competitive 

4 about tar numbers, they — it was called the Tar 

5 Derby, and nicotine wasn't even used in the — in the 

6 description of all those things. So I — I — I feel 

7 fairly comfortable in saying that I did not 

8 understand that nicotine was a key component of 

9 taste. I — I think I did understand that — that 

10 the — the level of tar in the cigarette was — was 

11 more of an indicator of — of where it would fall on 

12 the taste spectrum. 

13 Q. Did you and your boss, Mr. Landry, ever discuss 

14 his views about the importance of nicotine delivery 

15 as it related to the sales of Philip Morris products? 

16 A. No, I — I'm not aware that we ever discussed 

17 it. 

18 Q. Do you know what his view on that subject was? 

19 A. No, I — I do not know what his view was. 

20 Q. Let me show you what I'd like to have marked as 

21 next in order, a single-page document, a memorandum 

22 from Mr. Landry to Mr. Goldsmith, May 5th, 1975. It 

23 bears Bates number 1003724396. 

24 (Plaintiffs' Exhibit 690 was marked 

25 for identification.) 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

309 

1 BY MR. SILBERFELD: 

2 Q. Read that to yourself, if you would, Mr. Morgan. 

3 A. Uh-huh. Okay. 

4 Q. This this memo Mr. Landry writes to Mr. 

5 Goldsmith. And at that time Mr. Goldsmith's position 

6 was what? 

7 A. I think he was president. 

8 Q. President of the company? 

9 A. Of — of Philip Morris U.S.A., yes. 

10 Q. The domestic tobacco business. 

11 A. Okay, the domestic tobacco business. 

12 Q. It encloses, apparently — 

13 Well maybe it doesn't enclose your memo, but it 

14 refers to your April 1975 memo. Is that fair? 

15 A. Yes, it does. 

16 Q. And it says in the second paragraph, "We have 

17 all acknowledged on many occasions over the years 

18 that competitive nicotine deliveries are of utmost 

19 importance, especially to our 'full flavor brands'. 

20 The fact that Marlboro nicotine delivery has dropped 

21 so sharply below that of Winston is particularly 

22 alarming to me. I believe it puts us at a 

23 competitive disadvantage." Do you see that? 

24 A. Yes, I do. 

25 Q. And have I read it correctly? 
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A. Yes, you have. 

Q. Do you know whether that view as expressed in 
the memo here was shared by others within Philip 
Morris other than just Mr. Landry? 

A. I do not know that, no. 

Q. And you and he never discussed it. 

A. No, actually we — we did not. 

Q. Would it be fair to characterize the sentiment 
expressed here about nicotine deliveries as being a 
corporate concern at least to Philip Morris U.S.A. in 
1975, based on the position of Mr. Landry and Mr. 
Goldsmith? 

A. Well it's — it seems that it's Mr. Landry's 
position. I don't think I can characterize it as a 
corporate issue. I don't — I — I don't know how 
Mr. Goldsmith — whether he agreed with it or 
disagreed with it, and I don't know what was done 
about it. I don't remember what was done about it. 

Q. You received a copy of this memo. 

A. Yes, I did. 

Q. In all likelihood, did you receive it and read 
it at the time? 

A. I — I believe I probably — 

Yes. Sure. 

Q. Do you recall getting it? 
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1 A. No, I don't recall getting it. 

2 Q. Do you recall ever going into Mr. Landry's 

3 office and saying, "You know. Jack, I just don't 

4 agree with this. I don't think nicotine delivery is 

5 of utmost importance?" 

6 A. No, because I had sent a memo pointing out — 

7 if — 

8 If I had a reaction, it was probably that as a 

9 young person in the organization I was rather pleased 

10 that an observation I made had sparked a reaction. 

11 And I still didn't understand the — you know, what 

12 it was all about. The — the other thing I'd say 

13 about the second paragraph is that what he's — what 

14 he's saying here is that competitive nicotine 

15 deliveries are of utmost importance, especially to 

16 full-flavor brands. I believe what — the way I read 

17 this is is what he's saying is he wants to keep our 

18 brands equal, and Marlboro pairs up against Winston 

19 and Parliament pairs up against Vantage and Merit 

20 pairs up — and that it's a competitiveness, the — 

21 the — the fact that you want to be the same as your 

22 competitors. So I — that's just an extraneous 

23 thought on that. 

24 Q. Did Mr. Landry ever tell you, as far as you can 

25 remember, what it was about nicotine delivery that 
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1 was alarming to him — 

2 A. No. 

3 Q. — as set forth in that memo? 

4 A. No, he didn't. 

5 Q. Okay. With respect to the cigarette products 

6 that Philip Morris sells, do you believe that what 

7 the company sells most is nicotine? 

8 A. No, I do not. 

9 Q. Do you know whether that view; that is, that 

10 nicotine is what Philip Morris sells, has been 

11 expressed by others within your company? 

12 A. I believe there is a document which says that. 

13 Q. Let me have marked as next in order a two-page 

14 memorandum — I'm sorry, previously been marked as 

15 1501, Bates number 1000125871 and 72. Let me show 

16 you the document. 

17 Is this the document you're thinking of, sir? 

18 A. Actually it's not. 

19 Q. What document are you thinking of? 

20 A. I'm thinking of a document that's been widely 

21 reported in the press where I believe it was Dr. 

22 Dunn, I may be wrong on that, said something about we 

23 need to think of cigarettes as a nicotine-delivery 

24 device. 

25 Q. What was the approximate date or decade of that 
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1 document? 

2 A. I have no idea. 

3 Q. Let's look at this one. 

4 A. Okay. 

5 Q. This is a memorandum from Dr. Osdene; correct? 

6 A. Yes. 

IQ. To Mr. Seligman — 

8 A. Yes. 

9 Q. — and directors. 

10 What does "directors" refer to? 

11 A. I don't know. I think it would be the directors 

12 in R&D. You have a head of a department and you have 

13 vice-presidents and you have directors. My guess — 

14 my guess is it would be the R&D directors. 

15 Q. Do you have any belief that this would be the 

16 board of directors of Philip Morris U.S.A.? 

17 A. I have — 

18 Well Philip Morris U.S.A. did not have a board 

19 of directors. 

20 Q. The parent company. 

21 A. I — I — I have a lot of reasons to believe it 

22 would not be. 

23 Q. All right. In any event, this is a memorandum 

24 dated August 12th, 1980, and if I could direct your 

25 attention down to paragraph five, do you see that, 
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1 sir? 

2 A. Yes. 

3 Q. Entitled "Nicotine Program?" 

4 A. Yes. 

5 Q. It says, quote, "This program includes both 

6 behavioral effects as well as chemical 

7 investigation. My reason for this high priority is 

8 that I believe the thing we sell most is nicotine." 

9 Have I read that correctly? 

10 A. Yes, you have. 

11 Q. Is that view as expressed in this memo a fair 

12 statement of what Philip Morris believed about 

13 nicotine in 1980? 

14 A. I don't know what Philip Morris believed in 1980 

15 as a company. It is — it is not a view that I hold, 

16 nor is it a view, in my judgment, that the majority 

17 of people at Philip Morris hold. 

18 Q. This memo, looking at it in total, was an effort 

19 by Dr. Osdene, really, to justify or prioritize 

20 various programs of the research and development 

21 department; isn't that true? 

22 A. Yes. 

23 Q. And he refers to the programs as being in order 

24 of highest priority; right? 

25 A. That's what he says, yes. 
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1 Q. And the nicotine program is listed as fifth out 

2 of six. 

3 A. Yes. 

4 Q. With regard to the behavioral aspect of smoking, 

5 including nicotine within that definition, do you 

6 believe that whatever dependence-producing activity 

7 there is from cigarettes, however small or slight, 

8 affects a smoker's decision about whether to continue 

9 smoking cigarettes? 

10 A. I believe that for people who smoke, that the 

11 smoking of a cigarette is a very enjoyable act, and 

12 to the degree that enjoyment and pleasure and 

13 satisfaction and the custom of smoking provide that 

14 pleasure, to the degree that that pleasure satisfies 

15 them as something they want to do, they will keep 

16 doing it. To the degree they have other things, 

17 other factors that come into play in that decision, 

18 whether it be the risks of smoking, pressure from 

19 their children, pressure from their spouse or their 

20 mate, the cost of cigarettes, whatever it may be, I 

21 think that people have inside them a series of 

22 decisions that are going on all the time not unlike a 

23 whole bunch of other decisions we make as human 

24 beings in our day-to-day living, so I believe that 

25 it's — it's an evaluation that goes on inside people 
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1 as to the degree to which the pleasure they get from 

2 it, satisfaction, the comfort, how that weighs up 

3 against other factors related to cigarette smoking 

4 that they're aware of or other pressures they're 

5 under regarding cigarette smoking. And that — that 

6 today in this country there's approximately 45 

7 million people who continue to choose to smoke and 

8 there are 50 million people who have smoked and 

9 choose to not smoke, and that that sort of reflects 

10 what I'm talking about, that it's an individual 

11 decision. And I think — I hope that answered your 

12 question. 

13 Q. Do you believe that any aspect of cigarette 

14 smoking behavior or the contents of cigarettes affect 

15 people's ability to freely and with a clear head 

16 choose to stop smoking? 

17 A. I'm going to answer personally. The answer is 

18 no for me. I've given up smoking twice because I 

19 just wanted — well actually once because I just 

20 wanted to test it, another time — actually three 

21 times. Once because I just wanted to test whether I 

22 could give it up, a second time because I just 

23 decided I wanted to stop, and a third time because I 

24 thought it was a smart thing to do. Each of those 

25 times there was nothing that stopped me from giving 
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1 it up because the — the power of my mind or my 

2 conviction that I wanted to do it far outweighed the 

3 pleasure that I was getting from it at the time. 

4 Q. And do you believe that in terms of the relative 

5 ability of people to stop smoking, that there are 

6 individual variations for those who are 

7 strong-willed, perhaps, such as you, to those who may 

8 not have the strength of will to do it all by 

9 themselves? 

10 A. Yes, I do. 

11 Q. And do you believe that the substances that are 

12 contained within cigarettes play any part whatsoever, 

13 however small, in the decisions that people make 

14 about stopping or their ability to stop? 

15 A. I don't know the answer to that. 

16 Q. Okay. Could be, could not be, you don't know 

17 one way or the other. 

18 A. I really don't know. I think you'd need to talk 

19 to someone who is much more sophisticated than I am 

20 in those areas. 

21 Q. In a general sense, are you aware of studies of 

22 smokers and their habits that suggest that most 

23 people would like to stop smoking? Most smokers. 

24 A. Yes. I — I mean I've — I've read in the 

25 public press the surveys and — and things that say 
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1 that — that most people would like to stop smoking. 

2 Q. And have you seen the studies that indicate that 

3 most people wish they had never started smoking? 

4 A. I'm not as aware of those. 

5 Q. Are you aware of the relapse statistics about 

6 smokers; — 

7 A. Yes. 

8 Q. — that is, statistics about people who try to 

9 quit and then relapse or begin smoking again? 

10 A. Yes, I am. Not — I mean not specifically. I 

11 mean I'm aware that's an issue. 

12 Q. And you understand from those statistics that 

13 the vast majority of people who try to quit do return 

14 to smoking; that is, they fail to stop. 

15 A. At least the first time. 

16 Q. How about the second time? 

17 A. Not — I'm not sure. I mean these 50 million 

18 people who are ex-smokers came from somewhere, and — 

19 and whatever their relapse rates were, there are 50 

20 million people who are ex-smokers in this country, 

21 so — 

22 I'm not sure. There are probably 50 million 

23 different stories about those 50 million people, but 

24 there are 50 million ex-smokers in this country. 

25 Q. Do you know the difference between free base 
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1 nicotine and bound nicotine? 

2 A. No, I don't know that. 

3 Q. Do you know anything about that at all? 

4 A. No, not really. 

5 Q. Do you have any experience at all about the 

6 addition of products like ammonia to cigarettes — 

7 A. I have — I have no — 

8 Q. — and the effect of that? 

9 A. I have no experience with it and I don't 

10 understand the technology of it. I'm aware that it 

11 is — it is an issue that's being debated or reported 

12 or discussed as — as part of the current cigarette 

13 controversy. I mean I'm not ignorant of the subject 

14 of ammonia. I don't — I don't understand all the 

15 technology and all the theories involved in it. I 

16 have asked my market research — head of market — of 

17 R&D to tell me about it, which she has. 

18 Q. What have you been told about that? 

19 A. Well basically Dr. Ellis has told me, at least 

20 as I understand it, that the issue of ammonia is a 

21 bogus issue. That at the temperature that a 

22 cigarette burns, that ammonia is — is gone from a 

23 cigarette, from the tobacco in a cigarette before it 

24 ever gets to the smoker. That's what I've been told. 

25 Q. So that while ammonia is in the cigarette in its 
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1 pre-burned state, once the cigarette is lit, the 

2 ammonia, according to Dr. Ellis, can't have any 

3 effects. 

4 A. She tells me the ammonia is gone, that the 

5 temperature, the coal temperature in the cigarette is 

6 so high that the ammonia is gone. At least that's — 

7 that's my understanding of what Dr. Ellis has told 

8 me. 

9 Q. From a business-practices standpoint for a 

10 business-ethics standpoint, do you believe it would 

11 be wrong for Philip Morris to make a product that 

12 contained a substance that made it more difficult for 

13 people to stop using that product? 

14 A. I'm hesitating because I'm — I'm thinking about 

15 nicotine, which is inherent in the tobacco, it's what 

16 tobacco is. And so you're asking me: Is it wrong 

17 for Philip Morris to make a cigarette which contains 

18 nicotine if nicotine makes it more difficult for a 

19 smoker to give up smoking? And my answer to that is 

20 it's — it's a — it's a broad conceptual question. 

21 I don't think there's anything wrong with it as long 

22 as people understand that giving up cigarettes can be 

23 a difficult thing to do, as long as they understand 

24 there are health risks involved in smoking, as long 

25 as people can make informed, individual decisions, 
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1 including the fact that it may be difficult to give 

2 up, which is — and that's popular lore. Nobody — 

3 nobody doesn't know that cigarettes are difficult — 

4 difficult to give up. 

5 No, I don't — I don't believe that knowing that 

6 there's something in your product that may make it 

7 more difficult to give up is ethically wrong, as long 

8 as people are informed and have the ability to make 

9 an individual decision. 

10 Q. Has Philip Morris over the years told its 

11 customers cigarette cessation may be difficult or 

12 very difficult, or words to that effect? 

13 A. I don't know that. It may or may not have. I'm 

14 not aware of it. It certainly — 

15 Whether Philip Morris said it or didn't say it, 

16 if you asked — my belief — if — if you asked a 

17 hundred people to tell you the first three things 

18 that come to mind about cigarettes, my guess is one 

19 of the three top things they'd say is they're 

20 difficult to give up. 

21 Q. That's not really what my question was. My 

22 question was whether Philip Morris has ever told its 

23 customers — 

24 A. I — I think I answered that. I said not — I 

25 said not — 
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1 I don't know "yes" or "no" to that. 

2 Q. And to the extent the company hasn't told its 

3 customers that it may be difficult to give it up, 

4 that would impact, would it not, your answer about 

5 whether a company like Philip Morris should continue 

6 to sell products that contain a substance that makes 

7 it difficult to stop using it? 

8 A. No, I — no. I think the state of public 

9 knowledge on that subject is — is more important 

10 than what Philip Morris said or didn't say. I mean 

11 everybody knows that giving up cigarettes — if 

12 you're a smoker, that giving them up is difficult, 

13 more or less difficult depending on the individual. 

14 I mean I — I believe that's a — that's an 

15 inherently known fact about cigarettes over the 

16 years. So I think what you look at is — is what's 

17 the state of public knowledge, and I believe people 

18 are very much aware that smoking cigarettes is a 

19 risk. I believe they're very much aware that 

20 cigarettes can possibly cause disease. In fact I 

21 think that — that their — their feelings are 

22 stronger than my statement on it. And I also think, 

23 thirdly, that people are very much aware that giving 

24 cigarettes up can be — can be a — a difficult thing 

25 to do. 
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1 Q. The continued sale of cigarettes by Philip 

2 Morris that contain nicotine is appropriate, in your 

3 view, because nicotine occurs naturally in the 

4 product; true? 

5 A. The continued sale of cigarettes that contain 

6 nicotine is appropriate not so much because tobacco 

7 contains nicotine, because, as we said earlier, we 

8 can take basically all of the nicotine out; the 

9 reason it's appropriate is that that's what a 

10 cigarette is. And there are various levels that 

11 people can choose from. It's public information. 

12 They can pick which cigarette they want to smoke and 

13 which level of tar and which level of nicotine. And 

14 it's also appropriate because that's what people have 

15 chosen to buy. And with that spectrum of nicotine 

16 delivery, if people want almost no nicotine, they can 

17 get almost no nicotine; if they want a cigarette that 

18 has mid-range tar and nicotine, they can buy that; 

19 and if they want a blaster, they can get that, a 

20 strong cigarette. 

21 Philip Morris is a business and — and we 

22 operate under laws and rules and regulations which we 

23 abide by. And the consumer dictates what we make; we 

24 don't dictate what we make. We — we make a whole 

25 range, and the consumer goes out and buys what the 
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1 consumer wants to buy. 

2 Q. As a matter of business ethics, staying with 

3 this topic, would you regard it as unethical for 

4 Philip Morris to add nicotine to the cigarettes that 

5 it makes? 

6 A. Well I don't believe we do add nicotine, as best 

7 I understand. 

8 Q. I'm not saying you do. 

9 A. No. No. 

10 Q. I'm just asking. 

11 A. That's the best I understand it. And as a 

12 matter of ethics — I mean let's get into sort of a 

13 Socratean debate here. If the public is told what's 

14 in the cigarette, if you — if — if you buy a pound 

15 of coffee and there's a pound there, it's a pound. 

16 And in cigarettes, the amount of tar and nicotine in 

17 a cigarette, based on the U.S. government testing 

18 method, is a public piece of information; it's in all 

19 our ads, on all our point of sale, and it's published 

20 by the government. Ethically I have a problem saying 

21 that it's unethical to add nicotine. We don't do it, 

22 but I have a problem as long as the public's 

23 informed. I think that — that this country operates 

24 on a basis that the — the public should be informed, 

25 and then it's the public's decision what it wants to 
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1 do. 

2 So I — I — I can't imagine we'd ever add 

3 nicotine. I would be opposed to it if anybody ever 

4 suggested it. We don't do it. But on an ethics 

5 question, which is of course one of the toughest 

6 things, you and I could debate all day, on an ethics 

7 question, if the public were — were informed 

8 accurately and knowledgeably, then ethically I would 

9 not have a problem on an ethical basis doing it. 

10 But — but it's not something I'd consider doing for 

11 just — 

12 We don't need to do it. I wouldn't do it. 

13 Q. Do you have a general understanding of what it 

14 is that the FTC machines measure in measuring 

15 nicotine in cigarettes? 


16 

A. 

Yes, 

I do. 



17 

Q. 

What 

is that? 



18 

A. 

They 

measure nicotine as part 

of the 

total 

19 

particulate matter they collect on 

what I 

think 


20 called a Cambridge filter pad after a cigarette is 

21 smoked to a specified time interval and with a 

22 specified, whatever you call it, the draw, pressure. 

23 Q. Do the FTC machines, as far as you understand 

24 it, measure nicotine both in the particulate phase 

25 and the gas phase of nicotine? 
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1 A. I'm not sure of that. 

2 Q. If the machines only measure the particulate 

3 phase of nicotine, there would be some aspect of 

4 nicotine; namely, the gas phase, that was not 

5 measured by those machines. True? 


6 

A. 

I'm not sure that nicotine is in 

the gas phase 

7 

Q. 

All right. 


8 

A. 

I just don't know. 


9 

Q. 

Outside your area? 


10 

A. 

Yeah. 


11 

Q. 

Let me return, if I may, to the - 

- the Frank 

12 

Statement to Cigarette Smokers that we 

spoke about 

13 

yesterday. 


14 

A. 

Right. 


15 

Q. 

One of the statements — 



16 (Document handed to the witness.) 

17 THE WITNESS: Thank you. 

18 MR. SILBERFELD: Thank you, Dick. 

19 Q. You have it before you now, sir? 

20 A. Yes. 

21 Q. One of the statements in the Frank Statement in 

22 the left-hand column is, "We always have and always 

23 will cooperate closely with those whose task it is to 

24 safeguard the public health." 

25 A. Uh-huh. 
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1 Q. Do you see that? 

2 A. Yes, I do. 

3 Q. And then in the right-hand column there is a 

4 sentence indicating that, "We are pledging aid and 

5 assistance to the research effort into all phases of 

6 tobacco use and health." Do you see that, sir? 

7 A. Yes, I do. 

8 Q. As a general proposition, Mr. Morgan, would you 

9 regard it as violative of the statement of principles 

10 in the Frank Statement if Philip Morris engaged in 

11 activity that resulted in destruction of documents 

12 relative to research? 

13 A. Well we have a very comprehensive document 

14 policy that basically involves non-destruction. I'm 

15 not going to say that we've never destroyed a 

16 document. I don't know. 

17 Q. I'm speaking of the destruction of documents 

18 outside of some document-destruction or -retention 

19 policy that the company may have. 

20 A. I — I think that you'd have to know the 

21 document and you'd have to know the intent. This 

22 is — this is a statement of intent. I — I don't 

23 know that I, sitting here in the abstract, can judge 

24 your question. I mean I've — I just don't know. 

25 I — I think you need to be specific. 
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1 Q. Consistent with the principles set forth in the 

2 Frank Statement, would it be violative of the Frank 

3 Statement if Philip Morris people shipped research 

4 materials outside the United States in order to 

5 prevent the disclosure of those materials? 

6 A. Well it would depend — 

7 It depends on the materials. And, you know, you 

8 keep asking me about the Frank Statement. It was — 

9 I was 12 years old at the time. I don't know what 

10 people intended by these words. I know what they 

11 say. I don't know how to define what cooperate 

12 closely with those people — with those whose task it 

13 is to safeguard the public health. Certainly I don't 

14 know the definition of aid — aid and assistance in 

15 the research effort into all phases of tobacco use 

16 and health. I don't know how to define that in terms 

17 of actions or statistics or dollars or attitude. So 

18 it's very hard for me to — 

19 You're asking me general questions, and then I'm 

20 having trouble being responsive to you. 

21 Q. Over the course of the last 30 years, have you 

22 become generally familiar with the document-retention 

23 and -destruction policies of Philip Morris? 

24 A. I'd say over the last 10 years, yeah. 

25 Q. Okay. And does that policy or set of policies 
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1 include the receipt of business mail at home? 

2 A. I don't know the answer to that. 

3 Q. Does it include the destruction, the immediate 

4 destruction of documents upon receipt by an 

5 individual? 

6 A. You're asking me questions that — it's not — I 

7 mean they're very specific. My — my — my view is 

8 there's a list of areas, there are — there are — 

9 there is a list of areas that are very carefully 

10 specified that say if you have a document that 

11 involves any of these things, you may not destroy it 

12 and you must file it and keep it. 

13 Q. Let me put before you what's been previously 

14 marked as Exhibit 91, bears Bates number 1000130803. 

15 Let me represent to you that these — that this 

16 document was produced by Philip Morris from the files 

17 of Dr. Osdene. 

18 A. Okay. 

19 Q. Do you recognize this document? 

20 A. No, I do not. Never seen it. 

21 Q. Do you recognize Dr. Osdene's handwriting? 

22 A. No, I do not. 

23 Q. It lists eight points here. Do you see that, 

24 sir? 

25 A. Yes, I do. 
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Q. And the first is "Ship all documents to 
Cologne...." Do you see that? 

A. Yes, I do. 

Q. Do you know what the "Cologne" refers to? 

A. I don't know in this memo. 

What's — what's the date of this memo? 

Q. I don't believe it's dated. 

A. Well then I don't know what Cologne is. 

Q. Does Philip Morris have a facility in Cologne? 

A. Yes, it does. 

Q. That's Cologne, Germany? 

A. Yes. 

Q. And the second point is — 

A. It has it now. Again I don't know — 

Q. How long has it had it? 

A. I don't know the answer to that, but probably 
over 20 years. 

Q. Second point is "Keep in Cologne." The third 
point is "OK to phone and telex," and then in 
parentheses, what does it say there, sir? 

A. "These will be destroyed." 

Q. Referring to the telexes apparently? 

A. I don't know. 

Q. In the last 20 years has Philip Morris had a 
destruction policy with respect to telexes when 
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1 they're received by an individual within the company? 

2 A. I do not know the answer to that question. 

3 Q. The fourth is "Please make available File 

4 Cabinet." And then let me refer you to number 

5 six. "If important letters or documents have to be 

6 sent please send to home - I will act on them and 

7 destroy." Do you see that, sir? 

8 A. Yes, I do. 

9 Q. Have I accurately read that? 

10 A. Yes, you have. 

11 Q. Is that statement of purpose about important 

12 letters or documents being sent to home, as you 

13 understand it, part of the Philip Morris 

14 document-retention policy that existed within the 

15 last 20 years? 

16 A. Can you ask the question again? 

17 Q. Sure. 

18 A. I was just — I was looking at that and I lost 

19 your phraseology. 

20 Q. Is this statement about important letters or 

21 documents being sent to home as opposed to the office 

22 part of the document-retention policy at Philip 

23 Morris over the course of the last 20 years that you 

24 are aware of? 

25 A. No. 
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1 Q. It is not. 

2 A. Well if I understand your question, I don't 

3 believe that the Philip Morris document policy says 

4 send stuff to home. 

5 Q. That's why you have offices; right? 

6 A. I mean I get mail at home, but I mean it's not 

7 part of the document policy — 

8 Q. Right. 

9 A. — that you should send something to the home. 

10 Q. And to the extent documents are sent, is it part 

11 of Philip Morris's document-retention or -destruction 

12 policy over the course of the last 20 years that the 

13 documents are to be acted on and then destroyed? 

14 A. I don't know because I'm — I — I don't know 

15 what the document policy — 

16 I don't know the date of this memo and I don't 

17 know at which point the document policy said what. 

18 I — I can't answer that in the context of a policy. 

19 Q. Well over the course of the last 20 years, 

20 allowing for the five years that you were out of the 

21 company, so for about 15 of the last 20 years what 

22 was your habit and custom with respect to the 

23 retention or destruction of documents that came to 

24 you as part of your business activities on behalf of 

25 the company? 
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1 A. Well my — my — 

2 First of all, my policy was to train my 

3 secretaries in the policy. That's, I think, the 

4 first — first thing you learn to do. But what I 

5 would do is I would keep any memos that I authored, 

6 anything I authored I would keep a copy of. And I 

7 would keep a copy of anything that I had taken 

8 someone else's memo and written on with my own 

9 handwriting, I would keep that. And basically then I 

10 would assume that anything else that I got was being 

11 followed by policy and, therefore, I didn't have to 

12 keep it. So that if someone else sent me a memo that 

13 I just read and didn't make any notations on, I 

14 might — I'd probably trash it. But if I had put a 

15 note on and forwarded it to someone else, I'd keep a 

16 copy of it. So I — I destroyed things in the sense 

17 that if I read it and it didn't come under that 

18 qualification. And then that — that policy would be 

19 supplemented from time to time where a request would 

20 be made because of a — some reason involving a legal 

21 issue, that I — that I would keep all the documents 

22 on a certain issue that I had. So it sort of weighs 

23 in that. 

24 But the basic principle to me is keep all 

25 originals, keep anything you notated on because that 
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1 then becomes — in a way it becomes an original 

2 because it's a new document because your writing's on 

3 it, and other than that I let it go, meaning I — 

4 I — I don't keep it. 

5 Q. Paragraph seven in Exhibit 91 refers to an 

6 individual named Rylander. Do do you see that? 

7 A. Yes. 

8 Q. Who is that? 

9 A. It was a gentleman named — I think it was Jim 

10 Rylander. I don't know what he did. 

11 Q. A Philip Morris employee nevertheless? 

12 A. I — well I know him as a Philip Morris 

13 employee. I can't tell because there's no date here 

14 whether he was or was not an employee at the time 

15 this was written. But there was a — there was a 

16 gentleman named Jim Rylander. I don't know if this 

17 is who he's referring to. 

18 Q. To the right of that paragraph there's a 

19 notation that says "INBIFO" in all caps, 

20 I-N-B-I-F-O. Do you see that? 

21 A. Yes, I do. 

22 Q. Do you know what INBIFO refers to? 

23 A. Yes, I do. That's the facility you referenced 

24 earlier that's in Cologne. 

25 Q. And that's a Philip Morris facility? 
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1 A. I believe it's a Philip Morris — 

2 Yes, I think it's a Philip Morris facility. 

3 Q. You were with the company in the '70s. Did 

4 Philip Morris have the INBIFO facility in the 1970s? 

5 A. I don't recall. Again, it was in an area that's 

6 outside of what my responsibilities were. I — I 

7 just don't know the factual answer to that question. 

8 Q. If I suggest to you that the facility was 

9 acquired in 1971, does that refresh your memory at 

10 all as to how long INBIFO — 

11 A. No. 

12 Q. — has been part of the company? 

13 A. No. But I wouldn't quarrel with you either. I 

14 just don't know. 

15 Q. Was there in the 1970s a policy or practice 

16 within Philip Morris in the United States to keep — 

17 or avoid, rather, any direct paper trail between 

18 Philip Morris in the United States and the INBIFO 

19 facility in Germany? 

20 A. Not that I'm aware of. 

21 Q. Do you know whether Philip Morris locations 

22 within the United States had occasion to have contact 

23 with the INBIFO facility in Germany over time? 

24 A. I don't — I don't know that specifically, 

25 because, again, I wasn't involved in that area. Just 
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1 don't know. 

2 Q. What was INBIFO? 

3 A. I don't know what it was. I think I know what 

4 it is. 

5 Q. What is it? 

6 A. Today it's — it's a testing laboratory that 

7 does inhalation studies on animals and does a variety 

8 of — of what I think are called bioassay tests on — 

9 on cigarettes. 

10 Q. To the extent that there was a policy at Philip 

11 Morris to prohibit or avoid any direct link or 

12 contact between Philip Morris facilities in the 

13 United States and INBIFO, would you regard that as 

14 consistent with or inconsistent with the Frank 

15 Statement about being complete and open in terms of 

16 research about tobacco use and health? 

17 A. I — I don't — I don't know that that policy 

18 existed. 

19 Q. Let me show you Exhibit 279 previously marked. 

20 It's Bates number 2000512794, consists of two pages. 

21 It's a letter dated March 31, 1977. 

22 Have you had a chance to look at it? 

23 A. Uh-huh. 

24 Q. Yes? 

25 A. Yes. 
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1 Q. It's a two-page letter from Dr. Seligman to a 

2 Dr. Hausermann; right? 

3 A. Yes. 

4 Q. And in 1977 Dr. Seligman was involved in 

5 research; was he not? 

6 A. Yes. 

IQ. In the research and development department? 

8 A. I believe so. Uh-huh. 

9 Q. Yes? 

10 A. Yes, I believe so. 

11 Q. And he was writing to Dr. Hausermann, who was at 

12 Philip Morris in Switzerland; right? 

13 A. Yes. 

14 Q. Have you seen this letter before? 

15 A. No, I have not. 

16 Q. First time today? 

17 A. First time today. 

18 Q. It references in the first paragraph a request 

19 that the research and development department in the 

20 United States send some samples directly to INBIFO. 

21 Is that a fair statement of it? 

22 A. Yes. 

23 Q. And then it says in the next sentence, quote, 

24 "This suggested procedure is in direct conflict with 

25 our communications from the New York Office." Do you 
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1 see that? 

2 A. Yes, I do. 

3 Q. And do you know how long or in what manner a 

4 request that samples be sent directly from the United 

5 States to INBIFO in Europe would be in direct 

6 conflict with communications from the New York office 

7 of Philip Morris? 

8 A. No, I do not. I do not know that. 

9 Q. It then goes on to say, "We have gone to great 

10 pains to eliminate any written contact with 

11 INBIFO...." Do you see that? 

12 A. Yes. 

13 Q. Is that your understanding of Philip Morris 

14 policy in 1977? 

15 A. I have no understanding of the policy. I wasn't 

16 involved in any of this. It was outside — totally 

17 outside my area of knowledge and what I was doing. 

18 Q. Dr. Seligman goes on to say "and I'd like to 

19 maintain that structure." And in the next sentence, 

20 next paragraph really, he makes a suggestion as to a 

21 possible means of accomplishing the same goal. Would 

22 you agree with that characterization? 

23 A. Yes, I would. 

24 Q. And that is that perhaps we should consider, 

25 quote, "a 'dummy' mailing address in Cologne for the 
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receipt of samples." Do you see that? 


A. 

Is that Cologne, 

"Koln?" 


Q. 

Yes. 



A. 

Not C-o-l-o-g-n-e 

• 


Q. 

One's the German, 

the other is the 

English. 

A. 

Yes. I see it then. 


Q. 

Do you see that? 



A. 

Yes, I do. 



Q. 

Is it part of the 

regular business 

practice of 


Philip Morris to set up dummy mailing addresses so as 
to conceal contacts between American facilities of 
the company and other perhaps European — European 
facilities of the company? 

A. I — I don't believe it is. 

I'm involved in something right now that 
involves INBIFO. It's open, there's direct contact, 
we have outside scientists involved in it and it's — 
it's totally open. So this — this is very different 
than the way I understand INBIFO to be operating 
since I've become involved with it in my job. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MR. SILBERFELD: 

Q. Mr. Morgan, does Philip Morris accept as true — 
THE REPORTER: Just a moment. 
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1 (Discussion off the record.) 

2 Q. Mr. Morgan, does Philip Morris accept as true 

3 the conclusion that both the United States government 

4 and medical science has reached that approximately 

5 400,000 people per year die of smoking-related 

6 illnesses in this country? 

7 A. I — I don't again know what the — the company 

8 accepts. You used the phrase "does Philip Morris," 

9 that is a statement they make, it is their 

10 statement. I don't know whether it's true or not 

11 true. 

12 Q. You don't know whether it's true that that many 

13 people die of smoking-related illnesses? 

14 A. I do not know whether that's true or not true. 

15 Q. Assuming that it is true based upon the work of 

16 both government and medical science, does Philip 

17 Morris accept its individual responsibility in those 

18 deaths for the people who died having smoked Philip 

19 Morris products? 

20 MR. WEBB: I'm going to object to the 

21 hypothetical form of the question. 

22 A. I don't know whether the statement is true or 

23 not true, and therefore I can't accept it or accept 

24 the question of — that you asked. Philip Morris is 

25 a company, it manufactures cigarettes, people choose 
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1 to smoke those cigarettes, people are aware of the 

2 risks of those, I believe are facts. And someone — 

3 someone — it's not possible for me to go much 

4 further than that. 

5 Q. You can't assume the smoking death statistic is 

6 true for purposes of my question? 

7 MR. WEBB: And I'm going to object to the 

8 hypothetical form of the question. 

9 A. I — I don't know whether it's true or not true. 

10 Q. Are you able to accept it as true for purposes 

11 of my question? 

12 A. On a hypothetical basis I can accept it. 

13 Q. Okay. With that, that is, I'm asking you to 

14 assume as true that approximately 400,000 people in 

15 the United States die of smoking-related illnesses 

16 each year, if that's true, for those people that 

17 smoked Philip Morris products, does Philip Morris 

18 accept its responsibility in those deaths? 

19 MR. WEBB: I'm going to object to the form 

20 of the question. I — I know there's no speaking, 

21 but it's unfair to have him answer a question that 

22 may assume a fact that's false and then have him 

23 accept responsibility. So I object to the form of 

24 the question. 

25 Q. Well the question only has meaning, Mr. Morgan, 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

342 

1 if the statement is true. If that statement that I 

2 ask you to assume is false, then any answers you give 

3 have no meaning. 

4 So if that statement is true, does Philip Morris 

5 accept its responsibility in those deaths for those 

6 people who smoke Philip Morris products? 

7 MR. WEBB: Same objection. 

8 A. I do not know what you mean by "accepts its 

9 responsibility." 

10 Q. If some number of people every year die of 

11 smoking-related illnesses having smoked Philip Morris 

12 products, do you believe that those products caused 

13 those deaths? 

14 A. Well first of all, what do you man by smoking 

15 Philip Morris products? I mean people smoke 

16 different brands. I — I don't know when the people 

17 would smoke our brands, whether they smoked other 

18 people's brands. I don't know when they smoked 

19 them. I don't know what their lifestyle was other 

20 than, in your assumption, that they smoked. I don't 

21 know anything about their medical history. I don't 

22 know — I don't know anything about those 

23 individuals, and — and therefore you're asking me to 

24 assume responsibility for something I know nothing 

25 about or you're suggesting — asking the question 
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1 whether I would. I — I — I don't know. 

2 I also, as I said, accept completely the 

3 statistical association, epidemiological statistical 

4 association, but I — I don't know that in the — 

5 even in the assumption that you've asked me to make, 

6 I don't know anything about those individuals. I — 

7 so I'm — I'm not in a position to accept 

8 responsibility or not. 

9 Q. With respect to the risk factors for certain 

10 illnesses like lung cancer, cigarettes represent one 

11 risk factor; right? 

12 A. Yes, they do, I believe. 

13 Q. And there are other risk factors; true? 

14 A. I think so. 

15 Q. And you know what some of those are. 

16 A. I may know some of them, yes. 

17 Q. Which ones do — are you familiar with? 

18 A. Smog, living in cities, certain dietary things, 

19 standing over a charcoal grill all day. 

20 Q. Taking just smog and living in cities as one, do 

21 you believe some number of people in this country 

22 have died of lung cancer as a result of having lived 

23 in cities? 

24 A. I don't know. 

25 Q. They may have, they may not have, you don't know 
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1 one way or the other. 

2 A. I — I don't know. I'm not a pathologist or a 

3 medical statistician. 

4 Q. And is the same true of people that stand over a 

5 charcoal grill all day? To the extent they died of 

6 lung cancer, would you be able to say whether that 

7 experience was related or caused the death? 

8 A. I — I couldn't unless, again, someone looked at 

9 the individual and knew exactly everything that they 

10 had done or not done in their lives, and I couldn't 

11 do that. 

12 Q. Let me define "cause" for you in a particular 

13 way that I'd like you to accept as true. All right? 

14 A. Uh-huh. 

15 Q. If any time you think about the word "cause" you 

16 substitute instead the words "substantial factor," 

17 can you do that? 

18 A. Intellectually I'll try to do that. 

19 Q. Good. 

20 Do you believe cigarette smoking is a 

21 substantial factor in the development of any of the 

22 smoking-related illnesses that we've been talking 

23 about over the course of the last two days? 

24 A. "Substantial factor." If — if — if I look at 

25 the statistical data, I believe that that's a 
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1 reasonable conclusion. 

2 You asked me to accept something. Let's not 

3 quibble about "substantial." As we can — it — it's 

4 a factor. I'll say it's a factor. I don't know that 

5 it's substantial, but it's a — it is — 

6 statistically it is a factor in those diseases, yes. 

7 Q. And that would include lung cancer and heart 

8 disease and some of the non-cancerous lung conditions 

9 like emphysema? 

10 A. I believe so. 

11 Q. What do you regard to be the proper role of 

12 lawyers in the operation of a company such as Philip 

13 Morris? 

14 MR. WEBB: Object to the form of the 

15 question. 

16 A. I believe that lawyers, in my — in my division, 

17 I'll speak again personally, I rely substantially on 

18 my general counsel and her staff to make sure that we 

19 know the laws that are operative with regard to our 

20 business, that we follow the laws that are operative 

21 relative to our business, and that we operate with a 

22 degree of legal sensitivity in — in — in the 

23 conduct of the business that decreases the odds 

24 substantially that we would get in trouble by doing 

25 something stupid that relates to our legal 
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1 obligations. 

2 Q. Let me be sure I got all three of those. 

3 A. Go ahead. 

4 Q. The proper role of lawyers is to advise the 

5 company so that the company knows the law? 

6 A. Yes. The people in the company — 

7 Q. Yes. 

8 A. — know the law. 

9 Q. Sure. 

10 So that the company and its people may follow 

11 the law? 

12 A. Yes. 

13 Q. Yes? 

14 And finally, so that the company and the people 

15 within it may operate with some degree of legal 

16 sensitivity so as not to get the company in any sort 

17 of legal trouble. 

18 A. Yes. And that's — that last point, it sort of 

19 relates to the second point. You can know the law 

20 and you can operate within it, but there — there are 

21 always issues of interpretation, and — and I use the 

22 lawyers to make sure that we understand the 

23 boundaries that we're operating under, which I think 

24 I feel comfortable as characterizing well within the 

25 law, at least certainly in the marketing area that 
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1 I'm familiar with. The lawyers are an important part 

2 of my day-to-day operation. 

3 Q. When you talk about legal sensitivity, elaborate 

4 on that for me. What do you mean? 

5 A. If you are running a sweepstakes, what are the 

6 laws in the various 50 states involving sweepstakes? 

7 Can you give prizes? Things like that. There's — 

8 A consumer products company is — I — I sort of 

9 feel like we're touching the law and legal issues on 

10 everything we do, and by "legal sensitivities," I 

11 mean that it's a lot easier to run a company when 

12 your employees understand what they are supposed to 

13 do or can't do or can do than it is just constantly 

14 having them try to do things and then always having 

15 someone say, "No, you can't do that because...." We 

16 try — we try and make our employees more sensitive 

17 as to what they can and can't do up front just for 

18 organizational efficiency and effectiveness. 

19 Q. Do you believe that lawyers have a role to play 

20 in research regarding the health effects of Philip 

21 Morris's products, other than with respect to 

22 lawsuits that may be brought against the company or 

23 by the company? 

24 A. I — I — I — I can see roles that lawyers 

25 should play. There are contract negotiations that 
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1 are involved in research where you're contracting 

2 with an outside service. There are employees and 

3 employee issues that may involve lawyers if — if you 

4 want to terminate someone or someone sues the 

5 company. Well you said litigation. 

6 Lawyers are involved in all parts of the 

7 administration of a business, and so to the degree 

8 the lawyers are involved with research and 

9 development in the conduct of the business, I see no 

10 problem with it. 

11 Q. Do you believe that lawyers should decide 

12 whether information within a company should be made 

13 public? And when I say "decide," I mean be the 

14 decision-makers as distinguished from people who are 

15 employed by the company directly. 

16 MR. WEBB: I'm going to object to the form 

17 of the question. 

18 A. I — I believe that there — there may well be 

19 times where lawyers have a reason related to the 

20 business of the company where they would either 

21 advise other people or be part of the decision-making 

22 or make the decision over whether certain information 

23 should be made public or not. Yes. 

24 Q. Has Philip Morris delegated to its outside 

25 lawyers the responsibility of deciding what 
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scientific and health-related information the company 
will make public? 

A. That's not my area, either the scientific area 
or the legal area. I don't know the answer to that. 
Q. As president and CEO, do you believe you have 
the authority to decide whether some piece of paper 
or series of documents will be made public or not? 

A. No, I don't believe that. 

Q. Who has that authority? 

A. My bosses. 

Q. And who are they? 

A. Mr. William Webb and Mr. Geoffrey Bible. And 
there's a spectrum on that. I mean I don't want to 
infer that I can't make the decision to do certain 
things. I — I don't have an absolute, final 
authority in the company in any regard. I have two 
bosses. 

Q. Let's go back and talk about compensation of a 
more interesting variety. 

A. All righty. 

Q. Please tell us what your compensation is. 

A. My salary is $650,000 a year. 

Q. Are there any non-cash aspects of your 
compensation package? 

A. There's — there's stock. And the simplest way 
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to describe it is I have the option to buy 
approximately 800,000 shares of Philip Morris stock 
at prices ranging from somewhere — I'm not certain 
of this — somewhere between 12 dollars a share and 
up to 43 dollars a share. 

Q. And those options are exercisable on some 
periodic basis? 

A. Yes. 

Q. Relative to the stock's price, do you have an 
estimate as to what the value of those options is? 

A. The — the profit that — the — if — 

If I exercised them, how much money I'd be left 

with? 

Q. Well how much less you would pay than the stock 
price. 

A. Yeah. The — the net book, what we'll call the 
net profit. Right? 

Q. That's fine. 

A. At today's prices it's around 12 million 
dollars. 

MR. SILBERFELD: Those are all the 
questions I have. Thank you. 

THE WITNESS: Thank you very much. 

THE REPORTER: Off the record, please. 
(Discussion off the record.) 
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1 DIRECT EXAMINATION 

2 BY MR. WEBB: 

3 Q. Mr. Morgan, yesterday plaintiffs' counsel asked 

4 you whether Philip Morris had taken any action 

5 against Minnesota retailers who had been convicted of 

6 selling cigarettes to minors in the state of 

7 Minnesota, and I believe you told counsel that you 

8 thought Philip Morris had taken some action, and you 

9 told him that you would look into it. Do you — do 

10 you recall those questions and answers? 

11 A. Yes, I do. 

12 Q. And my question to you is, sir, that did you 

13 then look into the matter yesterday after being asked 

14 the questions by plaintiffs' counsel? 

15 A. Yes, I did. 

16 Q. And did you find out whether or not Philip 

17 Morris had taken appropriate action in connection 

18 with Minnesota retailers who were convicted? 

19 A. Yes, I did. 

20 Q. Would you please tell — 

21 Counsel did not return to this subject matter, 

22 so I just want to complete the subject matter. Would 

23 you please tell us what you found upon looking into 

24 this matter yesterday? 

25 A. Well last night I checked into it, and we 
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1 received from the state of Minnesota, right after 

2 Action Against Access started, we received the name 

3 of 15 retailers who had been convicted by some 

4 government agency in Minnesota of selling cigarettes 

5 to minors. A number of those 15 retailers actually 

6 had predated the announcement — those — those 

7 convictions had predated the announcement — 

8 announcement of Action Against Access. 

9 In accordance with the — the plan announced in 

10 Action Against Access, we issued a warning to each of 

11 those 15 retailers — 

12 Q. And so that — 

13 A. — and — and told them in that warning that 

14 their next — that the second conviction would result 

15 in the loss of merchandising payments by Philip 

16 Morris. 

17 Q. Now after you sent that letter, if any of those 

18 retailers were convicted again by the state of 

19 Minnesota under the Action Against Access plan, what 

20 should happen then? 

21 A. The Philip Morris merchandising payments would 

22 have been withheld from those retailers at that 

23 point. 

24 Q. Now who is responsible for notifying Philip 

25 Morris as to whether or not any of those 15 retailers 
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1 who received the Philip Morris warning letter, who is 

2 responsible for telling Philip Morris if they have 

3 been — if they have become convicted a second time 

4 for selling cigarettes to minors? 

5 A. An appropriate government agency. 

6 Q. From where? 

7 A. In — in Minnesota. 

8 Q. So it's up to the state of Minnesota to notify 

9 Philip Morris. 

10 A. Or a town or — I mean a — a — a — a 

11 recognized, appropriate government agency. 

12 Q. A governmental authority within Minnesota. 

13 A. Yes. 

14 Q. Otherwise Philip Morris — 

15 Without that, does Philip Morris have any way to 

16 find out whether any of these 15 people have been 

17 reconvicted for the same offense? 

18 A. No. 

19 Q. Has the state of Minnesota provided Philip 

20 Morris with any additional information that would 

21 allow Philip Morris to take any additional action 

22 against those retailers? 

23 A. No, they have not. We have not heard since the 

24 original list of 15, I don't believe that we've 

25 received a single communication from Minnesota, not 
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1 only about those 15, but about any other retailers. 

2 Q. Now just so it's clear on the record, would you 

3 generally describe what — would you call the plan 

4 under — 

5 The Action Against Access plan, would you 

6 describe what is contemplated to be done by Philip 

7 Morris when it is notified that — that a given 

8 state, whether it's Minnesota or any other state, has 

9 convicted a retailer of selling cigarettes to 

10 minors? What's supposed to happen? Describe it for 

11 us. 

12 A. Well what's supposed to happen is that — that 

13 we have requested all the states to notify us when 

14 any retailer's been convicted of selling cigarettes 

15 to minors. If they are a member of the We Card 

16 program, which I talked about yesterday, which is a 

17 combination of cigarette manufacturers and retailers 

18 who have gotten together and put together this We 

19 Card program which involves signs in stores about 

20 under-age purchases, training of clerks, et cetera, 

21 if someone is a member of the We Card program, which 

22 I believe today there are something like 350,000 

23 retailers who are members of that, they on their 

24 first offense would get a warning from Philip Morris 

25 saying you have been convicted of selling cigarettes 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfSduj»'tiel/|ljrtt|ifi5^0O/'pdfidustrydocuments.ucsf.edu/docs/rphd0001 



CONFIDENTIAL - CATEGORY I/PM 

355 

1 to minors. This is your warning. If it happens 

2 again, we are pulling our merchandising payments to 

3 you on the second offense. And on — I believe on 

4 the third offense, we actually pull them for a year. 

5 Q. Now when you talk about merchandising payments, 

6 can you explain what those are? 

7 A. We pay retailers — 

8 When you walk into a store and you see a display 

9 of cigarettes, we pay for that display. And — and 

10 the monies are — are reasonably important to the 

11 retailer. 

12 Q. I take it this program can only work if the 

13 various states go to the time and effort to notify 

14 Philip Morris as to the convictions that are obtained 

15 for selling cigarettes to minors. 

16 A. That's correct. And as I said yesterday, 

17 Senator Rudman in his report on Action — his audit 

18 on Action Against Access found that one area to be 

19 probably the least effective because of the — the 

20 lack of state cooperation and participation in it. 

21 One state is notable, which is the state of 

22 Washington, has been very cooperative and we have 

23 actually pulled merchandising payments from somewhere 

24 over 30 retailers under the program that I outlined. 

25 Q. Has the state of Minnesota provided Philip 
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1 Morris with any information concerning convictions of 

2 retailers that Philip Morris ignored or did not take 

3 appropriate action under this plan? 

4 A. Not in my mind. 

5 MR. WEBB: I have no more questions. 

6 THE REPORTER: Off the record, please. 

7 (Deposition concluded at 1:07 o'clock p.m.) 
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